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KEEPING  FRAUDULENT  PROVIDERS  OUT  OF 
MEDICARE  AND  MEDICAID 


THURSDAY,  JUNE  15,  1995 

House  of  Representatives, 
Subcommittee  on  Human  Resources  and 
Intergovernmental  Relations, 
Committee  on  GtOvernment  Reform  and  Oversight, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10:23  a.m.,  in  room 
2247,  Rayburn  House  Office  Building,  Hon.  Christopher  Shays 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  Shays,  Souder,  Schiff,  Chrysler,  Mar- 
tini, dinger  (ex  officio).  Towns,  Barrett,  Green,  and  Fattah. 

Staff  present:  Lawrence  J.  Halloran,  staff  director  and  counsel; 
Doris  F.  Jacobs,  associate  counsel;  Kate  Hickey,  Robert  Newman, 
professional  staff,  Thomas  M.  Costa,  clerk;  Liz  Campbell,  minority 
staff  assistant;  and  Cheryl  Phelps,  minority  professional  staff. 

Mr.  Shays.  I  would  like  to  call  this  hearing  to  order  and  to  wel- 
come our  witnesses.  We  are  going  to  have  a  very  important  session 
today,  and  I  appreciate  you  all  for  coming.  I  also  welcome  our 
guests  and  apologize  that  we  don't  have  enough  chairs. 

The  purpose  of  today's  oversight  hearing  is  to  examine  current 
efforts  to  fight  fraud  and  abuse  in  the  Medicare  and  Medicaid  pro- 
grams. In  particular,  we  will  focus  on  what  can  be  done  to  keep 
fraudulent  providers  out  of  those  important  Government  programs. 

This  is  the  third  hearing  this  subcommittee  has  had  on  these  is- 
sues. On  March  22,  we  asked  the  HHS  Inspector  General,  the 
GAO,  and  others  to  comment  on  the  management  of  Federal  health 
spending.  On  May  23,  we  heard  from  authors  and  commentators 
about  waste  in  HHS  programs,  including  the  testimony  of  a  yoimg 
reporter  from  the  New  York  Post  who,  at  great  risk,  went  under- 
cover for  2  months  on  the  streets  of  New  York  to  expose  a  Medicaid 
scam  costing  more  than  $150  million  a  year  in  prescription  drug  di- 
version. 

More  than  anything  else,  it  was  his  testimony  that  prompted  me 
and  my  ranking  memoer  to  hold  this  hearing  today,  to  answer  the 
question,  "How  can  it  be  so  easy  to  steal  so  much?" 

How  much?  Federal  health  care  programs  will  cost  $262  billion 
this  year.  According  to  the  GAO,  up  to  10  percent  of  health  care 
spending  is  lost  to  fraud  and  abuse.  That  means  for  Medicare  and 
Medicaid  losses  of  perhaps  as  much  as  $26  billion,  or  $71  million 
each  day. 

Losses  of  this  magnitude  pose  a  real  threat  to  the  solvency  of 
Federal  health  care  programs.  Therefore,  reducing  fraud  is  an  es- 
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sential  part  of  the  effort  to  control  the  growth  of  Medicare  and 
Medicaid  spending.  It  is  also  an  effort  which  has  broad,  bipartisan 
support. 

Yet  we  are  not  winning  the  fight.  Today,  there  is  little  assurance 
that  individuals  and  organizations  known  to  have  committed  fraud- 
ulent activities  will  be  kept  out  of  the  system.  The  financial  incen- 
tives for  abuse  are  great.  The  chances  of  getting  caught  are  small. 
Penalties  are  mild.  There  are  procedural  delays.  Enforcement  re- 
sources are  short,  and  there  is  a  limited  exchange  of  information 
among  program  administrators,  insurers,  and  law  enforcement  offi- 
cials. 

Even  when  a  wrongdoer  is  caught,  the  Grovernment  often  settles 
the  case  for  monetary  fines  and  nominal  restitution.  This  is  called 
"pay  and  chase."  In  too  many  cases,  we  appear  to  be  paying  and 
chasing  the  same  people  over  and  over  because  the  settlements 
allow  wrongdoers  right  back  into  the  system,  and  exclusion  is  used 
primarily  against  low-dollar  fraud. 

Those  entrusted  with  the  management  of  Medicare  and  Medicaid 
have  the  authority  to  screen  providers  seeking  billing  numbers,  to 
suspend  payments,  revoke  billing  numbers,  and  exclude  those  pro- 
viders who  don't  follow  the  rules.  Yet  the  losses  to  fraud  grow.  So 
we  must  ask  how  current  enforcement  sanctions  can  be  used  more 
effectively,  and  what  new  authority  might  be  needed  to  stem  this 
tremendous  drain  on  our  health  care  system. 

The  threat  of  a  more  readily  applied  exclusion  penalty  could  be 
a  powerful  deterrent  force  and  could  save  taxpayers  billions  of  dol- 
lars each  year. 

We  have  three  panels  of  witnesses  today.  On  our  first  panel,  we 
have  Bruce  Vladeck,  Administrator  of  HCFA;  second,  we  have  June 
Gibbs  Brown,  Inspector  General,  and  Gerald  Stem,  Special  Coun- 
sel, Health  Care  Fraud,  Department  of  Justice;  and  on  our  third 
panel,  we  have  Jonathan  Ratner,  Associate  Director,  Health  Fi- 
nance Issues,  GAO,  William  Mahon,  executive  director,  National 
Health  Care  Anti-Fraud  Association,  and  Rufus  Noble,  inspector 
general.  Health  Care  Administration,  from  Florida. 

At  this  time  I  would  like  to  thank  my  ranking  member,  and  to 
say  that  he  has  really  been  a  pleasure  to  work  with.  Much  of  what 
we  are  doing  is  an  extension  of  what  he  did  in  his  time  as  chair- 
man, and  we  are  going  to  try  to  come  to  some  conclusions.  I  would 
like  to  ask  Mr.  Towns  if  he  has  a  statement? 

Mr.  Towns.  Mr.  Chairman,  I  would  be  delighted  to  yield  to  the 
full  committee  Chair. 

Mr.  Clinger.  No. 

Mr.  Shays.  I  asked  him  first  if  he  wanted  to  go  ahead  of  me,  in 
fact.  I  made  sure  I  covered  my  bases. 

Mr.  Towns.  I  was  trying  to  get  those  points. 
Mr.  Cllnger.  You  got  them  anyway. 

Mr.  Towns.  First  of  all,  Mr.  Chairman,  let  me  thank  vou  for 
holding  these  hearings.  As  you  have  indicated  in  a  very  eloquent 
fashion,  fraud  and  abuse  are  very,  very  serious.  When  you  talk 
about  10  percent  of  the  overall  budget  going  to  fraud  and  abuse, 
I  think  that  is  something  that  needs  to  be  addressed,  and  now. 

As  you  indicated  in  the  last  Congress,  of  course,  we  dealt  with 
it.  I  wanted  to  let  you  know  that  yesterday  I  dropped  a  bill  in,  H.R. 
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1850,  which  deals  with  fraud  and  abuse,  and  I  am  hoping  that  at 
some  point  in  time  we  will  be  able  to  have  a  hearing  on  that.  I 
hope  to  be  able  to  move  it  forward.  Because  if  we  look  at  fraud  and 
abuse  as  we  think  about  cutting  Medicare  and  Medicaid,  if  we  are 
able  to  eliminate  it,  there  is  a  strong  possibility  that  we  would  not 
have  to  cut  too  much  from  Medicaid  or  Medicare. 

Then  there  is  another  issue  that  keeps  popping  up  when  I  talk 
to  people  in  the  medical  profession.  They  mention  defensive  medi- 
cine, which  is  also  a  form  of  abuse — saying  they  are  required  to  do 
a  lot  of  different  things  as  a  result  of  the  fact  that  we  have  not 
been  able  to  move  in  terms  of  real  legislation.  I  am  hoping  that  as 
a  result  of  what  we  have  heard  today,  if  HCFA  needs  additional 
legislation,  or  if  we  need  to  do  some  things  to  make  it  possible  for 
them  to  carry  out  their  duties  and  responsibilities,  we  need  to  do 
that  right  away,  because  if  we  are  losing  10  percent  to  fraud  and 
abuse,  we  need  to  address  it. 

In  another  hearing  we  had,  Mr.  Kennedy  from  the  New  York 
Post  indicated  that  he  had  gone  underground  and  of  course  it  was 
just  so  easy  for  him  to  defraud  the  Government.  He  made  some 
very  simple  kinds  of  suggestions.  He  said  an  I.D.  picture  would 
help  eliminate  fraud.  That  seems  to  be  very  doable,  and  the  fact 
that  we  have  not  moved  to  do  some  of  these  kind  of  things  is  really 
mind-blowing.  I  am  hoping  that  as  a  result  of  what  we  hear  today 
we  will  be  able  to  take  this  information  and  address  some  of  these 
issues,  because  if  we  are  going  to  cut  Medicare  and  Medicaid,  and 
then  of  course  on  top  of  that  we  have  this  kind  of  fraud  and  abuse, 
that  is  something  that  needs  to  be  dealt  with. 

The  other  thing,  Mr.  Chairman,  that  I  was  very  concerned  about, 
even  when  we  try  and  go  after  fraud  and  abuse,  it  seems  we  waste 
manpower  and  womanpower  hours  with  various  agencies  stumbling 
over  each  other.  When  an  investigation  took  place,  you  would  have 
three  or  four  agencies  investigating  the  same  problem;  and  I  think 
that  somewhere  along  the  line  there  needs  to  be  better  communica- 
tion. 

So  I  am  happy  to  know  that  you  are  moving  forward  to  take  a 
very  serious  look  at  fraud,  and  I  look  forward  to  working  with  you 
in  terms  of  trying  to  bring  this  problem  under  control. 

I  yield  back  the  balance  of  my  time. 

[The  prepared  statement  of  Hon.  Edolphus  Towns  follows:] 

Prepared  Statement  of  Hon.  Edolphus  Towns,  a  Representative  in  Congress 
From  the  State  of  New  York 

Mr.  Chairman,  thank  you  for  convening  today's  hearing  to  examine  fraud  and 
abuse  in  the  Federal  health  care  system,  the  eftectiveness  of  current  enforcement 
efforts,  and  opportunities  to  improve  enforcement  of  fraud  and  abuse  violations. 

This  hearing  continues  the  subcommittee's  work  initiated  during  my  chairman- 
ship in  the  103rd  Congress.  I  am  confident  that  our  continued  efforts  will  bring  us 
closer  to  identifying  measures  needed  to  decrease  the  billions  of  dollars  the  Federal 
Government  spends  unnecessarily  in  the  financing  and  delivery  of  health  care. 

In  fact,  Mr.  Chairman,  I  have  before  me  H.R.  1850,  which  I  introduced  yesterday 
as  a  comprehensive  anti-health  care  fraud  measure.  This  bill  was  a  component  of 
the  bipartisan  legislation  that  the  committee  reported  last  year  as  part  of  health 
care  reform.  I  hope  that  you  and  other  members  of  the  subcommittee  will  join  me 
again  in  supporting  H.R.  1850. 

The  general  accounting  office  estimates  that  as  much  as  10  percent  of  U.S.  health 
care  spending,  or  $100  billion,  is  lost  annually  to  health  care  fraud  and  abuse.  Of 
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that  amount,  $25  billion  can  be  attributed  to  fraudulent  and  abusive  practices  in 
the  Medicare  and  Medicaid  programs. 

Several  factors  make  the  Medicare  and  Medicaid  programs  vulnerable  to  fraud: 
higher  than  market  rates  for  certain  services,  equipment,  and  pharmaceuticals  that 
encourage  provider  exploitation;  weak  and  superficial  fraud  and  abuse  controls  to 
detect  questionable  practices;  and  ineffective  enforcement  tools. 

I  am  reminded  of  the  recent  testimony  of  Douglas  Kennedy,  who  exposed  the  lax 
controls  in  the  medicaid  system,  and  d.emonstrated  how,  with  no  great  difficulty, 
someone  could  cheat  the  system.  Mr.  Kennedy  easily  "rented"  a  number  of  Medicaid 
identification  cards,  and  with  the  complicity  of  doctors,  pharmacists,  black 
marketeers,  and  the  intended  Medicaid  beneficiaries,  Mr.  Kennedy  defrauded  the 
Medicaid  program.  One  of  his  recommendations  for  corrective  action?  Simply  put- 
ting a  picture  on  the  I.D.  Card.  Obviously,  while  it  will  not  put  an  end  to  this  t5rpe 
of  fraud,  we  have  to  admit  that  it  is  a  do-able  step  in  the  right  direction. 

Eliminating,  or  in  the  very  least,  controlling  these  opportunities  for  fraud  and 
abuse  can  save  billions  of  program  dollars.  More  importantly,  Mr.  Chairman,  the 
failure  to  curb  these  losses  can  no  longer  be  sustained  in  the  face  of  major  cuts  in 
Medicare  and  Medicaid  that  are  being  considered  in  both  the  Congress  and  in  the 
White  House. 

The  committee's  oversight  of  this  issue  is  critical;  not  only  to  the  fiscal  well-being 
of  these  programs,  and  the  Federal  Government  as  a  whole — but  in  view  of  the  fact 
that  these  fraudulent  practices  also  undermine  the  quality  of  care  available  to  Medi- 
care and  Medicaid  beneficiaries — our  oversight  is  critical  to  the  health  of  the  most 
vulnerable  of  America's  citizens. 

Chairman  Shays,  I  join  you  in  welcoming  today's  witnesses,  and  look  forward  to 
hearing  their  perspective  on  the  serious  concerns  I  hope  to  see  addressed  here 
today: 

For  example,  fragmentation  of  health  care  fraud  enforcement  is  a  significant  con- 
tributor to  the  prevalence  of  fraud  and  abuse  in  the  system.  How  can  we  address 
the  problems  of  overlapping  and  unclear  jurisdiction  of  Federal  health  care  law  en- 
forcement agencies?  Is  "Operation:  Restore  Trust"  the  answer? 

Second,  I  am  concerned  that  HCFA  may  not  be  exercising  suflicient  authority  to 
exclude  fraudulent  or  abusive  providers  from  participation  in  Medicare  and  Medic- 
aid programs.  Does  HCFA  need  additional  statutory  authority?  Do  they  need  to 
make  more  aggressive  use  of  current  authority?  Are  there  aspects  of  HCFA  adminis- 
trative practices  or  management  controls  that  contribute  to  health  care  fraud  and 
abuse? 

Finally,  I  am  deeply  concerned  about  the  repeated  opportunities  we  allow  criminal 

f)roviders  to  defraud  the  Federal  Government.  GAO  found  that  although  Federal 
aws  are  in  place  to  exclude  convicted  providers  from  program  participation,  no  one 
with  authority  and  adequate  resources  monitors  those  charged  or  convicted.  What 
needs  to  be  done  to  correct  this  problem?  Are  there  changes  that  must  be  made  to 
current  criminal  and  civil  statutes  to  improve  their  effectiveness  in  sanctioning  and 
deterring  health  care  fraud? 

This  committee  has  the  responsibility  and  the  authority  to  ensure  the  accountabil- 
ity, the  integrity,  and  the  effectiveness  of  the  Federal  health  care  system.  Mr.  Chair- 
man, I  look  forward  to  working  coojjeratively  with  you  in  pursuing  solutions,  includ- 
ing legislative  remedies,  to  these  seemingly  intractable  problems  with  fraud  and 
abuse  control. 

Mr.  Shays.  I  thank  the  gentleman.  At  this  time,  I  would  like  to 
recognize  the  chairman  of  the  full  Government  Reform  Committee. 
I  would  also  like  to  suggest  that  anytime  you  attend  a  hearing  that 
we  meet  in  the  full  hearing  room  so  we  have  a  little  more  space. 
It  is  wonderful  to  have  you  here.  I  welcome  any  statement  you 
might  have. 

Mr.  C LINGER.  I  am  sure  my  presence  is  not  the  reason  for  the 
good  attendance  here. 

The  issue  is  a  very  important  one,  and  I  want  to  commend  you 
for  bringing  this  very  critical  subject  of  Medicare  and  Medicaid 
fraud  and  abuse  before  the  subcommittee,  and  I  certainly  want  to 
associate  myself  with  your  opening  remarks,  and  those  of  Mr. 
Towns  as  well. 

The  problem  before  us  is  certainly  clear.  The  General  Accounting 
Office  estimates  that  fraud  and  abuse  consume  nearly  10  percent 
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of  all  U.S.  health  care  spending.  The  massive  Medicare  and  Medic- 
aid programs  have  become  attractive,  very  attractive  targets  for 
unscrupulous  providers  because  there  is  little  chance  under  the 
present  regime  for  being  caught  in  a  system  that  has  really  no  ef- 
fective, coordinated  antifraud  efforts. 

It  is  estimated  that  Medicare  and  Medicaid  will  lose  approxi- 
mately $26  billion  this  year  alone  to  fraudulent  activities.  Despite 
this  alarming  fact,  the  Government  has  not  taken  full  advantage 
of  antifraud  statutes  which  allow  the  Government  to  "exclude" 
fraudulent  providers  from  participating  in  the  Medicare  program. 

Health  care  contractors  who  knowingly  submit  false,  duplicate, 
or  unnecessary  reimbursement  claims  not  only  defraud  the  Govern- 
ment, they  also  defraud  every  senior  citizen  who  relies  on  these  es- 
sential programs  for  medical  care  and  every  other  working  Amer- 
ican whose  taxes  help  support  the  program.  Fraudulent  activity  not 
only  drives  up  the  cost  of  the  Medicare  program,  but  also  makes 
it  more  expensive  for  all  individuals  to  afford  quality  health  care. 

God  only  knows  for  sure  how  many  fraudulent  providers  are  real- 
ly out  there.  But  when  the  Health  Care  Financing  Administration 
and  the  Department  of  Justice  do  catch  somebody,  they  ought  to 
kick  them  out  of  the  program  permanently. 

Does  it  make  any  sense  to  continue  doing  business  with  some- 
body who  has  ripped  you  off?  Not  to  me,  and  I  suspect  not  to  any- 
body. I  would  love  to  hear  why  it  makes  sense  to  somebody  in  the 
Government  to  keep  allowing  people  who  have  defrauded  the  Gov- 
ernment to  be  able  to  continue  to  be  a  part  of  the  program. 

I  say  that  because  many  of  the  bad  actors  in  the  program  view 
penalties  and  fines  as,  frankly,  a  cost  of  doing  business.  Once  they 
pay  their  fine,  they  move  to  a  new  location  and  restart  the  original 
scheme,  and  continue  to  scam  the  Government.  When  we  dem- 
onstrate to  these  habitual  offenders  that  exclusion  and  jail  time  are 
real  possibilities,  then  I  suspect  we  might  have  more  success  fight- 
ing fraud.  To  me,  the  exclusion  provisions  could  serve  as  a  valuable 
deterrent  if  used  effectively  and  regularly.  I  hope  the  witnesses 
today  will  give  the  subcommittee  some  facts  that  give  us  an  idea 
of  how  frequently  or  infrequently  the  exclusion  authority  has  been 
used  on  the  Federal  level.  If  the  witnesses  have  suggestions  for 
making  the  exclusion  provisions  more  attractive,  then  I  suggest 
that  they  develop  recommendations  and  present  them  to  this  com- 
mittee for  our  consideration. 

Cracking  down  on  fraud  is  especially  crucial  considering  the 
Medicare  board  of  trustees'  recent  report  warning  that  the  Medi- 
care trust  fund  will  go  bankrupt  by  the  year  2002.  If  we  are  serious 
about  reducing  the  rate  of  growth  in  Medicare  and  preserving  Med- 
icare for  current  and  future  beneficiaries — and  that  clearly  is  going 
to  be  one  of  the  principal  issues  debated  during  this  Congress — 
then  antifraud  efforts  have  to  be  included  and  any  efforts  to  save 
the  Medicare  system  should  be  a  principal  part  of  that  effort. 

Obviously,  we  don't  want  to  get  in  a  position  of  cutting  services 
or  reducing  services  to  any  extent,  but  we  may  have  to  if  we  are 
not  able  to  find  the  kinds  of  savings  we  are  going  to  have  to  to 
make  it  fiscally  viable. 
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So,  again,  I  want  to  thank  you,  Mr.  Chairman,  for  conducting 
this  hearing  today,  and  I  look  forward  to  reviewing  the  testimony 
of  the  witnesses. 

Mr.  Shays.  I  thank  the  gentleman  and  appreciate  his  statement. 

Mr.  Chrysler,  do  you  have  a  statement  you  would  like  to  make? 

Mr.  Chrysler.  Sure.  Obviously,  this  is  a  very  important  issue, 
and  we  need  to  protect  and  preserve  and  strengthen  the  Medicare 
and  Medicaid  systems,  and  we  are  looking  at  ideas  to  do  that.  An 
idea  that  I  heard  at  a  town  hall  meeting  last  week  was  to  give 
every  person  that  receives  Medicare  or  Medicaid  treatment  a  copy 
of  their  bill.  If  they  alert  authorities  that  they  were  charged  for 
something  erroneously,  we  will  let  them  keep  25  percent  of  what 
they  save  in  order  to  root  out  the  fraud  and  abuse  and  waste  in 
these  systems. 

I  think,  second,  and  Mr.  Towns  mentioned,  that  we  need  the 
legal  reforms  which  passed  in  the  House  and  are  being  considered 
in  the  Senate  right  now. 

Third,  we  need  to  pass  medical  savings  accounts,  which  I  am 
happy  to  say  were  introduced  this  week;  and  I  think  medical  sav- 
ings accounts  could  literally  replace  the  Medicaid  system  and  on 
the  long  term,  over  the  long  haul,  replace  90  percent  of  Medicare. 

But  we  do  need  your  ideas,  and  the  testimony  we  are  going  to 
hear  today  is  extremely  important  because  we  need  to  hear  from 
the  people  that  are  on  the  front  lines  of  this  system;  their  ideas  are 
what  can  shape  this  debate  and  make  the  difference  in  the  solu- 
tions that  we  come  up  with  to  preserve  and  protect  and  strengthen 
the  Medicaid  and  Medicare  systems. 

Thank  you,  Mr.  Chairman. 

Mr.  Shays.  I  thank  the  gentleman. 

Mr.  Souder,  do  you  have  a  statement?  We  are  about  to  begin  and 
would  be  happy  to  hear  any  statement  you  might  have. 
Mr.  Souder.  No,  I  am  here  to  listen. 

Mr.  Shays.  Let  me  ask  both  our  witnesses  to  stand  up  so  they 
can  be  sworn,  as  we  swear  in  all  witnesses  who  come  before  the 
committee.  Raise  your  right  hand  please. 

[Witnesses  sworn.] 

Mr.  Shays.  Thank  you.  For  the  record,  both  have  responded  in 
the  affirmative.  And  let  me  say  that  beside  the  Administrator  of 
HCFA,  Bruce  Vladeck,  we  are  also  joined  by  Ms.  Judy  Berek,  who 
is  the  Senior  Advisor  to  the  Administrator  for  Intraoffice  Coordina- 
tion. Do  I  have  it  correct?  I  didn't  get  it  right? 

Ms.  Berek.  That  is  OK.  I  never  use  it.  It  is  too  long. 

Mr.  Shays.  Well,  it  is  nice  to  have  you  here. 

Mr.  Vladeck,  we  got  your  testimony  at  9:30  last  night.  We  ask 
all  witnesses  to  summarize  their  testimony,  but  we  are  going  to 
give  you  a  little  more  leeway,  to  pay  special  attention  to  your  testi- 
mony since  we  received  it  so  late.  I  apologize  that  you  have  been 
here  for  40  minutes  already,  but  I  guess  you  are  used  to  that.  It 
is  nice  to  have  you  here,  both  of  you. 
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STATEMENT  OF  BRUCE  C.  VLADECK,  Ph.D.,  ADMINISTRATOR, 
HEALTH  CARE  FINANCING  ADMINISTRATION,  ACCOM- 
PANIED BY  JUDY  BEREK,  SENIOR  ADVISER  TO  THE  ADMIN- 
ISTRATOR  FOR  INTRAOFFICE  COORDINATION 

Mr.  Vladeck.  Thank  you  much,  Mr.  Chairman,  members  of  the 
subcommittee.  I  really  am  very  pleased  to  be  here  this  morning. 
There  is  no  area  of  the  administration  of  the  Medicare  and  Medic- 
aid programs  to  which  we  attach  more  importance  than  our  efforts 
to  restore  and  improve  public  program  integrity,  and  we  are  very 
mindful  and  appreciative  of  the  work  of  this  subcommittee  in  this 
very  important  area. 

I  do  apologize  for  the  lateness  with  which  our  testimony  arrived. 
As  I  think  you  may  understand,  some  of  the  folks  involved  in 
health  care  financing  in  the  administration  were  busy  the  last 
week  or  two  on  other  matters  as  well,  and  we  will  try  not  to  make 
anything  like  a  pattern  of  that  in  the  future. 

It  was  one  reflection  of  the  importance  to  me  personally  of  our 
efforts  to  address  issues  of  program  integrity  that  for  the  first  time 
in  the  history  of  our  agency  I  created  a  special  position  within  the 
Office  of  the  Administrator  to  coordinate  and  lead  fraud  and  abuse 
efforts  and  to  address  payment  integrity  throughout  all  of  HCFA's 
programs  and  activities.  We  were  fortunate  to  entice  Judy  Berek 
to  take  that  responsibility  and  take  on  that  role.  I  am  pleased  that 
she  is  with  me  this  morning. 

Our  strategy  toward  addressing  problems  of  fraud  and  abuse  in 
Medicare  ana  Medicaid  has  essentially  three  parts.  Prevention  is  a 
centrally  important  part.  To  the  extent  we  were  unsuccessful  with 
prevention  and  deterrence,  we  need  to  substantially  strengthen  our 
efforts  and  our  success  at  early  detection;  and  then  not  least,  al- 
though third,  given  the  division  of  labor  provided  under  law,  and 
in  reference  to  a  comment  you  made  earlier,  Mr.  Chairman,  it  is 
especially  important  that  we  find  better  ways  to  work  more  effec- 
tively and  more  systematically  with  those  organizations  that  have 
formal  law  enforcement  responsibilities  in  this  area. 

Let  me  begin  by  saying  a  few  words  about  prevention.  Over  time, 
the  most  effective  fraud  and  abuse  strategy  is  to  pay  the  right 
claims  for  the  right  services  at  the  right  time  in  the  first  place, 
thus  minimizing  opportunities  for  fraud  and  abuse  and  limiting  the 
extent  to  which  we  have  to  engage  in  so-called  "pay  and  chase"  ac- 
tivities in  which  we  seek  to  iaentify  problems  after  the  fact,  and 
particularly  from  a  financial  point  of  view,  have  to  attempt  to  re- 
cover payments  that  should  not  have  been  made  in  the  first  place, 
which  is  necessarily  an  uncertain,  lengthy  and  expensive  process. 

Prevention  has  a  number  of  parts  to  it.  One  of  the  most  effective 
ways  to  improve  prevention  is  to  better  educate  providers  of  serv- 
ice, beneficiaries  as  well  as  our  contractors  and  the  general  public, 
about  patterns  or  problems  with  fraud  in  the  program,  about  ways 
in  which  they  can  help  and  be  enlisted  to  identify  particular  prob- 
lems and  identify  potential  areas  of  fraud  and  abuse. 

In  the  tradition  that  an  executive  agency  needs  to  have  at  least 
one  prop  to  present  at  a  hearing  of  this  kind,  we  did  bring  samples 
of  pamphlets  that  we  have  distributed — over  3  million  copies — to 
beneficiaries  and  to  senior  organizations  on  how  to  identify  poten- 
tial fraud  in  Medicare,  in  the  medical  and  home  medical  equipment 
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part  of  the  program,  how  to  deal  with  problems  of  fraud  and  abuse 
more  generally,  both  in  English  and  in  Spanish. 

We  are  currently — and  I  am  sorry  Mr.  Towns  left  for  this  par- 
ticular comment — translating  the  fraud  and  abuse  pamphlet  into 
Russian  because  of  some  particular  problems  we  have  been  having 
in  the  Russian  immigrant  community  in  Brooklyn  with  patterns  of 
illegal  behavior. 

For  all  of  those  Medicare  services  for  which  beneficiaries  are  re- 
sponsible for  a  copayment  or  a  deductible,  we  do  now  routinely  sup- 
ply them  with  what  is  called  the  Explanation  of  Medicare  Benefits, 
which  is  a  report  to  the  beneficiary  that  a  claim  has  been  paid  on 
their  behalf,  identifying  the  provider,  the  date  of  service,  and  the 
nature  of  the  service,  and  all  of  those  forms  that  beneficiaries  re- 
ceive in  the  hundreds  of  millions  a  year  contain  information  on  how 
to  report  health  care  fraud  or  raise  questions  about  the  claim. 

We  are  in  the  process  of  replacing  the  Explanation  of  Medicare 
Benefits  with  a  monthly  summary  notice  to  cut  down  on  the  paper- 
work everyone  has  to  live  with,  which  will  also  permit  us  to  high- 
light more  centrally  where  the  beneficiary  can  turn  for  assistance 
with  questions  or  to  report  any  problems  of  one  sort  or  another. 

In  addition,  in  previous  administrations,  the  practice  of  sending 
such  notices  for  services  such  as  home  health  visits  where 
copayment  or  deductibles  were  not  required  was  discontinued  in 
order  to  save  money.  We  have  reinstituted  the  process  of  sending 
such  notices  for  home  health  beneficiaries  in  the  southeastern  part 
of  the  United  States  in  a  pilot  project  that  we  expect  to  expand  to 
the  rest  of  the  Nation  within  the  next  few  months,  again  as  part 
of  the  expanded  process  of  enlisting  beneficiaries  in  detecting  and 
identifying  fraud  and  abuse  problems. 

Last  year,  our  contractors  received  more  than  100,000  tips,  most 
of  them  from  beneficiaries,  their  family  members  or  providers 
about  potential  instances  of  fraud  and  abuse.  They  are,  in  fact, 
along  with  our  computerized  pattern  analysis  of  the  sort  I  will  refer 
to  in  a  moment,  the  largest  source  of  information  from  which  we 
initiate  investigations  about  potential  fraud  problems  in  the  pro- 
gram; and  we  expect  that  number  to  continue  to  grow  very  sub- 
stantially for  reasons  I  will  get  to  in  a  minute  or  two  in  my  testi- 
mony. 

Second,  to  say  a  few  words  about  the  process  of  detection,  over 
the  last  3  or  4  years  we  have  engaged  in  a  major  effort  with  the 
Medicare  contractors,  the  insurance  companies  with  whom  we  con- 
tract to  actually  process  claims  and  pay  bills  to  totally  revamp  the 
way  in  which  tney  review  medical  claims  and  to  apply  some  of  the 
modern  technologies  of  pattern  analysis  in  particular  forms  of  com- 
puterized review  to  more  effectively  identify  fraudulent  or  abusive 
claims. 

Over  time,  the  most  important  step  we  will  take  on  the  detection 
front  in  identifying  patterns  of  fraudulent  billing  is  the  develop- 
ment and  implementation  of  the  Medicare  transaction  system 
which  will  replace  the  10  different  sets  of  software  administered 
separately  by  62  different  contractors  with  a  single,  unified,  na- 
tional claims  processing  system  with  the  most  sophisticated  mod- 
ern pattern  analysis  and  fraud  detection  software  built  into  it. 
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At  the  moment,  it  is  still  possible  for  criminal  or  abusive  provid- 
ers to  shop  from  one  carrier  or  one  intermediary  to  another  because 
claims  are  processed  separately  and  under  somewhat  different  sys- 
tems. It  is  possible  for  providers  who  have  been  identified  conduct- 
ing inappropriate  behavior  in  one  part  of  the  country  to  set  up  shop 
in  another  part  of  the  country,  and  it  is  a  number  of  months  before 
the  centralized  data  system  picks  up  the  reappearance  of  such  a 
carrier. 

As  we  move  forward  with  the  implementation  of  MTS,  within  a 
couple  of  years  we  will  have  a  single,  national,  on-line  system  that 
will  contribute  very  importantly  to  our  ability  to  detect  such  pat- 
terns and  ultimately  to  deter  them. 

Mr.  Shays.  I  am  sorry,  when  did  you  say  that  would  be? 

Mr.  Vladeck.  We  expect  to  begin  implementation  of  the  Medi- 
care transaction  system  in  1997,  and  to  have  it  fiiUy  up  and  run- 
ning within  about  15  to  18  months  thereafter. 

Third,  we  need  to  cooperate  substantially  better  with  enforce- 
ment agencies.  To  be  blunt  about  it,  I  think  there  was  some  history 
within  the  Health  Care  Financing  Administration  growing  out  of 
past  history  of  an  attitude  that  fraud  and  abuse  problems  are  the 
Inspector  General's  responsibility,  the  FBI's  responsibility,  and  we 
have  other  things  to  do.  As  part  of  our  emphasis — as  a  central  part 
of  our  emphasis  on  the  importance  of  program  integrity,  we  have 
invested  enormous  resources  and  energy  in  substantially  strength- 
ening our  working  relationships  with  tne  Inspector  General,  with 
the  Department  of  Justice,  with  the  components  of  the  Department 
of  Justice  such  as  the  FBI  and  the  U.S.  attorneys,  not  only  in 
Washington  where  it  is  critically  important,  but  more  importantly 
in  the  field,  at  the  level  of  relationships  between  individual  con- 
tractors, individual  U.S.  attorneys  offices,  local  FBI  offices,  and  so 
forth.  We  have  somewhat  more  about  that  in  my  statement,  but 
frankly  I  am  happy  to  defer  to  my  colleagues  from  the  Inspector 
General  and  from  the  Department  of  Justice  to  tell  you  more  about 
how  some  of  those  relationships  work. 

You  asked  us  to  comment  specifically  on  abusive  providers  and 
those  who  have  been  identified  in  the  system  and  what  to  do  to  get 
them  out  of  the  system.  Again,  as  you  know,  the  process  of  exclud- 
ing providers  from  the  system  is  one  that  under  the  law  is  the  re- 
sponsibility of  the  Inspector  Greneral.  I  would  defer  to  her  in  talk- 
ing about  that  process.  But  I  want  to  tell  you  a  little  bit  about 
some  of  our  new  efforts  to  deal  with  the  front  end  of  the  process, 
the  process  by  which  providers  enter  the  Medicare  or  Medicaid  sys- 
tems, which  is  our  responsibility,  which  in  the  past  has  not  been 
exercised  with  sufficient  care,  and  where  we  have  begun  a  series 
of  very  aggressive  efforts  to  address  the  issue  of  who  gets  into  the 
system  in  the  first  place. 

Our  first  initiative  in  that  regard  has  focused  on  suppliers  of  du- 
rable medical  equipment  and  home  medical  supplies  where  there 
have  been  consistent  patterns  of  problems  over  the  years.  Begin- 
ning in  1993,  we  centralized  the  processing  of  claims  for  durable 
medical  equipment  in  four  regional  carriers  and  identified  one  of 
them.  Palmetto  in  South  Caronna,  is  responsible  for  creating  a  sin- 
gle national  supplier  clearinghouse.  As  part  of  that  process,  we  es- 
tablished for  the  first  time  formal  standards  and  requirements  for 
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DME  suppliers  to  enter  the  program  and  established  a  single  na- 
tional registry  of  those  suppliers. 

In  the  past  year,  we  have  reviewed  the  information  initially  sub- 
mitted by  applicants  to  the  program  and  have  revoked  the  billing 
numbers  of  almost  2,000  suppliers  whom  we  found  had  provided  us 
with  questionable  or  inaccurate  information.  We  are  also  in  the 
process  of  systematically  verifying  the  information  about  capabili- 
ties, about  organizations  and  so  forth  provided  to  us  by  DME  sup- 
pliers throughout  the  United  States,  taking  such  new  steps,  for  us, 
as  actually  in  some  parts  of  the  country  physically  inspecting  the 
premises  from  which  we  were  being  billed  to  make  certain  that 
there  are  functioning  operations  there,  of  calling  during  business 
hours  to  make  sure  that  these  are  real  organizations,  not  fronts  for 
criminal  activity  of  one  sort  or  another,  and  so  forth. 

In  the  area  of  home  health  care,  where  we  have  had  some  par- 
ticular problems  with  program  integrity  and  particularly  rapid 
rates  of  increase  in  program  expenditures,  we  are  in  the  process  of 
revising  our  conditions  of  participation  and  basic  regulations  under 
which  providers  participate  in  the  Medicare  program  in  order  to 
address  the  entry  problem  more  appropriately.  At  the  same  time 
we  have  put  in  a  number  of  administrative  steps  to  scrutinize  more 
carefully  the  characteristics  of  new  providers  who  seek  to  be  enter- 
ing the  system. 

Let  me  just  also,  in  response  to  one  of  your  questions,  say  very, 
very  briefly  that  as  you  know  the  Medicaid  program,  as  opposed  to 
Medicare,  is  fundamentally  a  partnership  between  the  Federal 
Government  and  each  of  the  States.  We  do  require  a  set  of  basic 
administrative  activities  on  the  part  of  all  States,  including  auto- 
mated claims  processing  and  information  retrieval  systems,  and 
since  the  enactment  of  OBRA  93,  the  operation  of  a  Medicaid  fraud 
control  unit. 

Each  State's  Medicaid  program  is  required  to  operate  a  surveil- 
lance of  utilization  review  system  which  again  looks  at  automated 
techniques  for  identifying  aberrant,  potentially  criminal  or  aber- 
rant patterns  of  billing  and  fraud,  and  we  also  are  requiring  all 
States  to  move  more  aggressively  in  the  area  of  utilization  review 
of  prescription  drugs  to  address  some  of  the  kinds  of  problems  that 
were  addressed  earlier. 

I  want  to  spend  just  another  minute  or  two,  if  I  may — I  am  try- 
ing to  respond,  Mr.  Chairman,  to  your  instructions  about  a  fuller 
statement,  but  if  I  am  overdoing  it,  please  don't  hesitate  to  signal 
in  that  regard — about  some  activities  we  have  been  undertaking  in 
south  Florida  under  Ms.  Berek's  leadership,  which  have  dem- 
onstrated to  us,  we  believe,  the  utility  of  some  of  these  approaches 
and  some  of  these  techniques  and  provide  the  basis  for  us  to  move 
forward  throughout  the  Nation  more  systematically  in  the  months 
and  years  ahead. 

Medicare  and  Medicaid  expenditures  in  south  Florida  are  espe- 
cially high,  and  we  have  had  some  particularly  serious  problems  of 
fraud  and  abuse  in  that  area.  We  established  a  formal  task  force, 
including  all  of  the  relevant  Federal  and  State  agencies,  all  of  our 
Medicare  contractors,  and  quite  critically  the  State  Medicaid  agen- 
cy, the  State  facilities  licensure  agency,  as  well  as  the  Medicaid 
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fraud  control  unit.  Mr.  Noble  from  Florida  will  be  testifying  later 
this  morning.  The  task  force  was  formally  constituted  in  October. 

Since  then,  we  have  identified  more  than  $100  million  in 
recoupments  in  savings  of  averted  expenses  and  in  pending  cases 
from  the  work  of  that  task  force. 

Much  of  our  planning  in  terms  of  national  programs  on  both  the 
prevention  and  detection  areas  is  being  field-tested  in  the  south 
Florida  task  force  with  some  very  promising  results  which  we  are 
beginning  to  expand  to  the  rest  of  the  country.  Central  to  that  ex- 
pansion IS  Operation  Restore  Trust,  which,  like  the  south  Florida 
work  group,  pulls  together  the  Inspector  General  of  the  Depart- 
ment of  Health  and  Human  Services,  HCFA,  the  Department  of 
Justice,  State  agencies  and  our  private  contractors  in  a  systematic 
and  focused  effort  to  crack  down  on  Medicare  and  Medicaid  fraud. 
We  have  targeted  the  five  most  populous  States — ^New  York,  Flor- 
ida, Illinois,  Texas,  and  California — which,  among  them,  comprise 
40  percent  of  Medicare  and  Medicaid  beneficiaries  and  expendi- 
tures. We  are  targeting  nursing  facilities,  home  health  agencies, 
durable  medical  equipment  suppliers  in  those  States.  We  are  put- 
ting together  a  new  kind  of  task  force  and  a  new  team  of  teamwork 
which  is  already,  even  in  just  a  few  months  into  the  process,  begin- 
ning to  show  us  some  very  positive  results. 

Finally,  in  response  to  your  other  question  and  the  best  part  of 
this  discussion  from  my  perspective  is  that  we  do  believe  we  need 
further  legislation  to  strengthen  our  capacity  to  prevent,  detect, 
and  pursue  fraud  and  abuse  in  Medicare  and  Medicaid;  and  we  will 
be  formally  proposing  legislation  within  the  next  very  few  days  to 
create  a  Medicare  Benefit  Quality  Assurance  Program  and  a 
Health  Care  Antifraud  and  Abuse  Reinvestment  Fund.  Under  the 
benefit  quality  assurance  program,  we  would  change  some  of  the 
budget  and  accounting  rules  to  permit  us  to  undertake  multiyear 
contracting  with  particular  contractors  to  finance  appropriate  kinds 
of  program  integrity  activities.  We  would  also  be  able  to  provide  a 
stable,  long-term  funding  source  for  those  activities.  It  will  help  us 
shift  our  emphasis  from  pav-and-chase  and  postpayment  recoveries 
to  prepayment  strategies  designed  to  ensure  that  claims  are  paid 
correctly  the  first  time. 

The  Health  Care  Antifraud  and  Abuse  Reinvestment  Fund,  about 
which  I  think  the  Inspector  General  will  say  some  more,  will  allow 
the  Department  of  Health  and  Human  Services  to  put  some  of  the 
savings  from  court  awards  in  health  care  fraud  cases  into  a  fund 
that  can  be  used  to  finance  additional  investigative  activity.  Our 
experience  has  shown  that  these  investments  in  antifraud  and 
abuse  activities  yield  a  very  high  return,  yet  as  I  am  sure  you  well 
know,  the  exigencies  of  budgetary  rules  and  jurisdictional  concerns 
within  the  Congress  have  for  a  long  time  prevented  us  from  reallo- 
cating resources  to  these  very  high -rate-of-re turn  sorts  of  activities. 
The  proposed  legislation  would  permit  us  to  do  that  much  more  ef- 
fectively and  efficiently. 

Mr.  Chairman,  I  share  your  concern  that  in  the  current  environ- 
ment, in  particular,  we  can  no  longer  afford  to  tolerate  fraud  and 
abuse  against  the  Medicare  and  Medicaid  programs.  Their  financial 
consequences  are  severe.  More  important,  fraud  and  abuse  against 
Medicare  and  Medicaid  endangers  in  both  the  immediate  and  long- 
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term  sense  the  health  and  well-being  of  the  70  million  beneficiaries 
of  those  programs  who,  by  definition,  are  among  our  most  vulner- 
able citizens — the  aged,  the  disabled,  people  with  low  income.  It  is 
our  job  at  the  Health  Care  Financing  Administration  to  see  to  it 
that  those  folks  get  the  best  health  services  they  can  when  they 
need  them.  In  order  to  do  that,  we  have  to  make  sure  that  every 
dollar  expended  in  the  program  is  used  as  efficiently  and  directly 
as  possible.  With  the  broad  support  of  Members  of  Congress  from 
both  committees,  with  our  renewed  commitment,  and  frankly,  with 
the  use  of  some  modern  technologies  that  are  becoming  increas- 
ingly available  to  us,  we  are  confident  about  our  ability  to  strength- 
en our  fi-aud  and  abuse  prevention  and  deterrence  activities,  and 
in  collaboration  with  our  partners  from  the  law  enforcement  sector, 
to  move  forward  to  reinstate  the  status  of  Medicare  and  Medicaid 
as  models  for  the  entire  health  care  industry  of  how  to  better  per- 
form these  activities. 

I  am  happy  to  answer  any  questions  you  might  have. 

Mr.  Shays.  Thank  you,  Mr.  Vladeck. 

[The  prepared  statement  of  Mr.  Vladeck  follows:] 

Prepared  Statement  of  Bruce  C.  Vladeck,  Ph.D.,  Administrator,  Health  Care 
Financing  Administration 

Mr.  Chairman  and  Members  of  the  Subcommittee:  I  am  pleased  to  discuss  the 
Medicare  and  Medicaid  program's  efforts  to  prevent  and  detect  health  care  fraud 
and  abuse.  I  am  strongly  committed  to  acting  aggressively  against  all  forms  of  fraud 
and  abuse  in  Medicare  and  Medicaid.  In  the  past  two  years,  HCFA  has  substantially 
increased  its  efforts,  forged  new  partnerships,  and  developed  new  strategies  to  as- 
sure integrity  of  its  programs. 

To  help  provide  leadership,  I  created  a  position  in  my  immediate  office  to  focus 
on  reducing  fraud  and  abuse  and  to  address  payment  integrity  issues  across  HCFA's 
programs.  My  appointment  of  Judy  Berek,  who  is  accompanying  me  today,  provides 
a  high-level  focus  on  the  detection  and  deterrence  of  health  care  fraud  and  abuse 
in  the  Medicare  and  Medicaid  programs. 

HCFA's  THREE  POINT  STRATEGY 

HCFA  has  a  three  pronged  approach  to  curbing  fraud  and  abuse  in  Medicare  and 
Medicaid.  This  approach  calls  for  preventive  efforts,  early  detection,  and  cooperation 
with  enforcement  agencies. 

Prevention 

Our  primary  prevention  goals  concentrate  on  paying  the  right  claims  for  the  right 
services  in  the  first  place,  thus  avoiding  opportunities  for  fraud  and  abuse.  Other- 
wise, we  are  engaged  in  "pay  and  chase,"  attempting  to  recover  payments  that 
should  not  have  been  made,  or  in  uncertain,  lengthy,  and  expensive  enforcement  ac- 
tions. 

One  of  the  most  effective  ways  to  prevent  fraud  and  abuse  is  through  educating 
providers,  beneficiaries,  and  Medicare  claims-payment  contractors. 

•  Providers  need  information  about  what  services  are  covered,  proper  coding, 
and  billing  oractices.  Well  informed  providers  make  proper  coding  choices  which 
eliminates  the  need  for  additional  claims  reviews.  HCFA  holds  training  sessions 
for  providers  on  how  to  correctly  prepare  and  submit  forms  for  processing. 

•  Beneficiaries  can  be  our  "eyes  end  ears."  We  recently  revised  our  Expla- 
nation of  Medicare  Benefits  (EOMB)  form,  which  lists  services  and  charges  and 
is  sent  to  each  beneficiary  when  a  service  is  rendered.  When  beneficiaries  have 
information  confirming  services  provided  to  them  and  know  what  has  been  paid 
by  Medicare,  they  can  report  any  incorrect  information  to  the  contractor. 

For  example,  the  usual  practice  is  to  suppress  the  notice  of  home  health  serv- 
ices to  beneficiaries  because  there  is  no  beneficiary  liability  for  the  cost  of  serv- 
ices. However,  last  month  we  started  a  four-state  demonstration  in  parts  of 
Florida,  Georgia,  Alabama  and  Mississippi  that  gives  beneficiaries  who  receive 
home  health  services  a  notice  of  utilization  that  verifies  home  health  services 
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provided  to  them.  Beneficiaries  are  asked  to  report  any  discrepancies  concerning 
those  services  to  the  fiscal  intermediary  in  their  area. 

•  Contractors  benefit  from  information  provided  by  HCFA  and  other  sources 
regarding  trends  in  fraudulent  activity  and  "best  practices"  in  detection  and 
pursuit. 

Detection 

Contractors  utilize  data  systems  to  identify  and  monitor  services  that  may  be  vul- 
nerable to  abuse.  By  identifying  abusive  patterns  of  services  to  beneficiaries,  we  can 
prevent  the  occurrence  of  future  problems. 

For  example,  three  years  ago  HCFA  contractors  noticed  a  tremendous  rise  in  the 
number  of  claims  for  surgical  dressings  from  nursing  homes  and  suppliers.  By  in- 
serting prescreening  edits  at  our  durable  medical  equipment  regional  carriers 
(DMERCs),  who  only  process  medical  equipment  claims,  we  were  able  to  reduce  the 
amount  paid  for  surgical  dressings  by  37  percent  without  denying  necessary  services 
for  beneficiaries. 

Cooperation  With  Enforcement  Agencies 

Medicare  and  Medicaid  work  closely  with  the  agencies  that  have  major  respon- 
sibility for  enforcement  actions,  referring  cases  and  supporting  their  activities. 
These  agencies  include  the  Office  of  the  Inspector  General  (IG),  the  Department  of 
Justice,  the  FBI,  and  the  U.S.  Attorneys'  Ofiices. 

•  Contractors  play  a  major  role  in  managing  the  Medicare  program.  Each  contrac- 
tor is  required  to  conduct  payment  safeguard  activities  and  to  identify  any  sus- 
picious behavior.  Cases  are  developed  and  forwarded  by  the  contractors  to  the  IG's 
ofiice  for  further  investigation.  The  U.S.  Attorney's  office  prosecutes  when  appro- 
priate. 

•  Medicaid  programs  are  administered  by  the  State  Medicaid  Agencies.  These 
agencies  cooperate  with  the  State  Medicaid  Fraud  Control  Units,  which  are  Federal- 
State  funded  entities  devoted  to  the  investigation  of  Medicaid  fraud.  The  IG,  the 
FBI  and  the  U.S.  Attorney's  office  are  also  involved  in  investigation  and  prosecution. 

•  Later  in  this  testimony,  I  will  tell  you  about  Operation  Restore  Trust,  a  Fed- 
eral/State collaborative  efibrt  to  curb  fraud  and  abuse. 

ABUSIVE  PROVIDERS 

Since  the  Subcommittee  is  particularly  interested  in  how  we  deal  with  abusive 
providers,  let  me  discuss  our  procedures  in  some  detail. 

We  have  been  working  to  better  control  who  is  able  to  do  business  with  us  in  the 
first  place.  By  controlling  entry,  we  may  be  able  to  avoid  dealing  with  potentially 
abusive  providers  before  problems  arise.  In  general,  providers  and  suppliers  who 
want  to  do  business  with  Medicare  and  Medicaid  can  do  so,  as  long  as  they  are  ap- 
propriately licensed  or  certified.  With  institutional  providers  or  physicians,  few  prob- 
lems arise  in  these  areas.  Other  categories  of  providers  or  suppliers  can  be  more 
problematic,  partly  because  of  absence  of  state  licensure  laws  or  provisions  for  cer- 
tification by  HCFA. 

HCFA  has  focused  attention  recently  on  durable  medical  equipment  (DME)  sup- 
pliers. We  have  created  a  system  of  unique  national  supplier  numbers  for  nearly 
120,000  DME  suppliers  using  our  National  Supplier  Clearinghouse  (NSC).  The  NSC 
maintains  information  on  suppliers  of  durable  medical  equipment,  prosthetics  and 
orthotics. 

In  order  to  bill  the  Medicare  program  each  supplier  must  complete  a  registration 
application  to  obtain  a  supplier  number.  The  form  requires  the  company  to  disclose 
information  about  ownership,  managing  employees,  and  other  related  business. 
Upon  signing  the  application,  the  supplier  attests  that  it  will  comply  with  the  Medi- 
care Supplier  Standards,  which  relate  to  information  disclosure  and  to  adequacy  of 
services  provided  to  beneficiaries. 

Any  failure  to  comply  with  these  standards  is  grounds  for  revocation  of  the  suppli- 
er's number.  The  NSC  is  required  to  check  whether  applicants  for  supplier  numoers 
are  sanctioned  by  the  IG.  By  requiring  the  specific  information  on  ownership  and 
prior  relationships  with  the  Medicare  program,  we  are  able  to  detect  practices  and 
relationships  that  may  pose  a  problem  in  the  future  . 

As  a  result  of  these  reviews,  the  NSC  recently  revoked  the  billing  numbers  of 
more  than  1,900  suppliers.  These  suppliers  are  located  primarily  in  five  states,  Flor- 
ida, California,  New  York,  Ohio  and  Pennsylvania.  HCFA  suspended  payment  of 
claims  for  about  200  of  these  providers  prior  to  revocation  to  recoup  overpayments. 
These  steps  result  in  millions  of  dollars  in  savings. 
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Based  on  ftirther  review,  500  suppliers  have  been  reinstated  as  Medicare  suppli- 
ers. We  will  continue  to  carefully  screen  all  claims  submitted  by  these  suppliers  to 
insure  the  integrity  of  the  Medicare  Trust  Funds. 

Under  Operation  Restore  Trust,  which  I  will  discuss  later  in  further  detail,  on- 
site  investigations  will  be  conducted  on  a  demonstration  basis  to  see  if  review  of  100 
percent  of  suppliers  will  be  cost-eflective  for  Medicare. 

While  the  operations  of  the  NSC  have  been  extremely  useful,  it  is  limited  only 
to  durable  medical  equipment  suppliers.  We  are  now  esxamining  whether  similar 
processes  would  be  useful  for  other  areas  within  the  Medicare  program.  We  are  con- 
sidering other  devices  to  help  ensure  Medicare's  providers  and  suppliers  are  legiti- 
mate businesses  and  provide  appropriate  services  to  Medicare  beneiiciaries. 

HCFA  does  not  have  independent  authority  to  remove  fraudulent  or  abusive  pro- 
viders from  the  Medicare  or  Medicaid  programs.  When  we  discover  a  potentially 
fraudulent  situation,  we  take  immediate  action  to  protect  the  Trust  Fund  and  the 
beneficiary  by  suspending  or  denying  payment  and  recovering  overpayments.  Of 
course,  this  is  done  in  a  cooperative  ellort  between  HCFA  and  the  IG  and  other 
agencies  responsible  for  enforcement.  Over  the  past  two  years,  Medicare  contractors 
have  referred  more  than  1000  cases  to  the  IG. 

As  part  of  its  enforcement  tools,  the  IG  administers  the  sections  of  the  Social  Se- 
curity Act  that  specify^  appropriate  legal  procedures  for  the  exclusion  of  providers 
from  Medicare  and  Medicaid  where  fraud  or  abuse  can  be  documented.  Providers 
convicted  of  fraud  against  these  programs  must  be  excluded  from  them  for  a  mini- 
mum of  five  years.  Exclusion  can  be  longer,  or  even  permanent;  the  length  of  exclu- 
sion is  decided  by  the  IG  based  on  publisned  regulations. 

Once  a  provider  has  been  excluded,  the  IG  informs  HCFA,  its  contractors,  and 
State  Medicaid  and  licensure  agencies,  and  others.  All  Medicare  and  Medicaid 
claims  processors  ensure  that  providers  being  paid  or  applying  for  billing  numbers 
are  not  currently  under  an  IG  exclusion.  We  are  currently  working  with  the  Public 
Health  Service  to  include  this  information  on  the  National  Practitioner  Database. 
This  database  is  used  by  hospitals  and  HMOs  across  the  nation  to  help  screen  phy- 
sicians. 

MEDICARE  INITIATIVES 

We  are  also  taking  aggressive  action  to  combat  fraud  and  abuse  through  several 
other  initiatives.  Each  relies  on  improvements  in  technology  and  on  cooperation  of 
a  number  of  HCFA's  partners,  both  public  and  private. 

Home  Health  Initiative 

One  of  the  areas  most  vulnerable  to  abusive  practices  is  the  home  health  benefit. 
Since  1993,  a  HCFA  inter-disciplinary  team  has  been  working  to  improve  the  oper- 
ation of  the  Medicare  home  health  benefit.  We  are  pursuing  reforms  in  billing,  docu- 
mentation, and  medical  review  to  improve  our  aoility  to  detect  and  prevent  the 
fraudulent  and  abusive  practices.  We  are  also  examining  ways  to  improve  detection 
and  control  of  overutilization  through  focused  medical  review  performed  in  collabo- 
ration with  regional  home  health  intermediaries  (RHHIs)  and  State  survey  agencies. 

HCFA  is  also  revising  the  Medicare  conditions  of  participation  for  home  health 
agencies;  the  revised  conditions  will  institute  measures  to  further  protect  benefit  in- 
tegrity. 

Improving  Anti-Fraud  Capabilities  of  Claims  Processing  Systems 

The  Medicare  Program  of  the  21st  century  will  include  a  single,  national  auto- 
mated system  that  will  efilciently  process  both  Part  A  and  Part  B  claims.  The  Medi- 
care Transaction  System  (MTS),  currently  under  development,  is  scheduled  to  begin 
operation  in  September  1997  and  will  be  fully  implemented  by  late  1999. 

At  present,  Medicare  claims  processing  is  done  by  77  fiscal  intermediaries  and 
carriers  using  10  automated  systems  at  56  sites.  Under  MTS,  claims  processing  will 
be  performed  at  a  limited  number  of  operating  sites.  Our  current  contractors  will 
then  be  able  to  concentrate  their  efforts  on  customer  service  and  program  safe- 
^ards.  Also,  we  will  be  proposing  legislative  changes  to  create  even  more  contract- 
ing flexibility,  improving  cost  effectiveness,  customer  satisfaction,  and  program  safe- 
guards. 

A  single  system  will  have  a  greater  capacity  to  monitor  and  detect  fraud  and 
abuse  by  maintaining  data  on  both  Part  A  and  B  claims  in  a  centralized,  integrated 
system.  For  example,  one  beneficiary  may  have  many  different  health  care  needs. 
This  often  means  that  four  different  providers  prescribe  varying  treatments.  Each 
claim  miffht  be  processed  by  four  different  carriers  that  cannot  easily  check  other 
claims.  Under  MTS,  a  single  system  will  track  all  claims  for  each  beneficiary  and 
be  able  to  identify  any  suspicious  activities. 
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We  also  support  and  are  in  the  forefront  in  the  use  of  innovative  anti-fraud  com- 
puter software.  Currently,  our  contractors  in  Pennsylvania  and  Florida  are  working 
to  incorporate  such  applications  into  their  processing  systems.  Iowa,  California  and 
Tennessee  have  implemented  new  systems  that  focus  on  identifying  aberrant  claims 
and  provide  quick  access  to  information  by  medical  reviewers  on  Doth  Part  A  and 
B  claims.  We  are  also  developing  new  approaches  to  analyze  patterns  of  Medicare 
claims  that  will  be  tested  by  Medicare  contractors. 

We  will  also  improve  our  contractors'  capabilities  to  detect  billing  abuses,  inappro- 
priate coding  and  other  aberrances  in  claims  submitted  for  payment.  We  are  now 
assessing  available,  off-the-shelf  software  packages  to  determine  their  potential  util- 
ity for  the  Medicare  program.  Last  month,  five  vendors  made  presentations  of  their 
packages  to  a  HCFA  assessment  team.  The  software  holds  promise  but  must  be  con- 
sistent with  Medicare  medical  and  payment  policies. 

medicaid's  anti-fraud  activities 

The  Medicaid  program  is  not  a  national  program  with  uniform  coverage  policies 
and  benefits.  The  Medicaid  program  is  essentially  50  different  State  health  plans 
under  the  guidance  of  the  Federal  government.  HCFA  provides  States  with  broad 
guidelines  on  a  core  group  of  benefits  that  must  be  included  in  any  State  plan  and 
on  additional  benefits  that  States  choose  to  provide.  The  mandatory  core  benefits 
include  hospital  care,  physician  services,  and  nursing  facility  services. 

Medicaid  provides  oeneficiaries  with  freedom  to  choose  a  health  care  plan  or 
group  of  providers.  Also,  the  Medicaid  program  has  an  automated  claims  processing 
and  information  retrieval  system — called  the  Medicaid  Management  Information 
System  (MMIS) — which  is  in  place  in  all  States  except  Nevada.  The  system  controls 
provider  access  to  the  Medicaid  program  through  provider  agreements  and  assures 
that  providers  are  licensed  or  otherwise  qualified  to  furnish  services.  MMIS  also  al- 
lows providers  to  easily  verify  the  eligibility  of  beneficiaries,  and  edits  each  claim 
before  it  is  paid  to  assure  it  is  proper. 

Medicaid  uses  a  post-payment  utilization  system,  called  Surveillance  and  Utiliza- 
tion Review  (SUR),  to  identify  those  providers  and  beneficiaries  with  aberrant  pat- 
terns of  Medicaid  use.  The  SUR  is  often  used  as  a  vehicle  to  identify  gross  abuse 
and  fraud  and  as  a  source  of  information  to  recover  inappropriate  payments.  In  ad- 
dition, SUR  can  produce  detailed  reports  on  specific  providers  to  investigate  possible 
upcoding  or  misuse  of  prescriptions  for  drugs. 

State  Drug  Utilization  Review  programs  focus  primarily  on  clinical  and  quality  of 
care  uses,  but  they  also  may  prevent  and  detect  prescription  drug  fraud  and  abuse. 

As  I  mentioned  earlier,  the  State  Medicaid  programs  have  designated  fraud  units 
called  Medicaid  Fraud  Control  Units  (MFCUs).  MFCUs  are  Federal-State  funded 
law  enforcement  entities  devoted  to  investigating  and  prosecuting  Medicaid  fraud  in 
the  courts.  These  units  target  Medicaid  providers,  employees  of  State  Medicaid 
Agencies,  and  persons  physically  abusing  Medicaid  patients  in  long-term  care  facili- 
ties. 

Medicare  and  Medicaid  have  learned  from  each  other  about  ways  to  control  fraud 
and  abuse.  Through  Medicaid's  experience  with  capitated  managed  care.  States 
have  learned  invaluable  lessons  in  monitoring  quality  of  care,  and  the  Medicare 
managed  care  program  has  been  able  to  benefit  from  this  experience.  For  example, 
the  State  of  Arizona,  which  processes  more  than  four  million  HMO  encounters  an- 
nually, has  developed  highly  sophisticated  management  information  systems  that 
monitor  utilization  patterns  of  providers.  They  are  able  to  generate  comparative  pa- 
tient data  which  helps  plans  monitor  the  activities  of  their  providers  and  identify 
deviations  in  appropriate  patterns  of  service.  Medicare  is  looking  at  approaches  such 
as  this  to  enable  its  contracting  plans  to  better  monitor  activities  of  providers  and 
become  more  effective  at  detecting  fraud  and  abuse. 

This  learning  experience  also  occurs  in  the  reverse.  For  example,  under  the  South 
Florida  initiative,  the  Medicare  contractor  was  able  to  identify  700  out  of  1200  inde- 

f)endent  physiological  laboratories  as  potentially  fraudulent.  Savings  of  several  mil- 
ions  of  dollars  Tor  the  Medicare  program  were  realized.  This  information  was 
passed  on  to  Medicaid,  which  achieved  significant  savings.  It  is  estimated  that  over 
$10.8  million  will  be  saved  over  six  months. 

FOCUSSING  ON  FRAUD:  THE  SOUTH  FLORIDA  WORKGROUP 

A  successful  partnership  was  created  to  tackle  serious  fraud  and  abuse  problems 
in  South  Florida.  Medicare  and  Medicaid  expenditures  in  Florida  are  among  the 
highest  in  the  nation,  and  fraud  and  abuse  is  a  serious  factor  in  a  variety  of  health 
care  settings.  In  order  to  address  this  problem,  we  established  a  joint  initiative  in- 
cluding HCFA,  our  claims  payment  contractor,  the  Florida  State  Medicaid  agency. 
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the  HHS  Office  of  the  Inspector  General,  and  the  Florida  Attorney  General's  Office 
Medicaid  Fraud  Control  Unit. 

The  workgroup  was  formed  to  provide  support  and  recommendations  to  HCFA 
and  the  Florida  contractors  about  what  could  and  should  be  done  to  combat  the 
chronic  fraud  and  abuse  in  South  Florida.  The  group's  effort  represented  an  unprec- 
edented degree  of  coordination.  As  a  result  of  its  work,  we  have  identified  over  $100 
million  in  savings  and  recoupments  over  five  months.  HCFA  is  looking  carefully  at 
areas  identified  as  particularly  vulnerable  to  fraud  including  home  health  services, 
durable  medical  equipment  and  independent  physiological  laboratories. 

•  Because  of  fraud!-related  investigations,  HCFA  suspended  payment  to  44  South 
Florida  providers  since  August,  preventing  the  payment  of  $2.2  million  in  Medicare 
funds. 

•  The  U.S.  Attorney's  office,  acting  on  information  detailed  by  HCFA  contractors, 
has  frozen  more  than  $4  million  in  Dank  accounts  pending  further  investigation  of 
several  providers. 

•  As  a  result  of  our  coordinated  effort  to  share  information  on  fraud  activities 
with  our  contractors,  the  Florida  Medicare  contractor  conducted  intensive  medical 
review  of  claims  for  outpatient  therapeutic  mental  health  treatment  programs.  As 
a  result  of  this  review,  the  contractor  denied  77  percent  of  services  billed  for  1994. 
Medicare  has  saved  $3  million  in  Dade  and  Broward  counties  alone  in  1994. 

As  an  outgrowth  of  the  South  Florida  project,  Judy  Berek  has  recently  formed  the 
Program  Integrity  Group  to  help  identify  possible  areas  of  program  weaknesses  and 
will  help  coordinate  its  activities.  The  Program  Integrity  group  consists  of  high  level 
HCFA  officials  whose  expertise  will  help  identify  problems  in  the  Medicare  and 
Medicaid  provider  enrollment  process. 

This  group  is  currently  examining  ways  of  limiting  participation  of  suppliers  and 
providers  to  those  that  appear  to  be  legitimate  business  entities.  When  considering 
these  options,  however,  we  must  assess  the  reporting  burden  and  costs  that  new  re- 
quirements may  pose  for  honest  providers. 

OPERATION  RESTORE  TRUST 

The  South  Florida  workgroup  involved  an  unprecedented  degree  of  cooperation  be- 
tween public  and  private  entities.  Based  on  our  successful  experience  in  South  Flor- 
ida, HCFA  and  the  Inspector  General  have  formed  a  new  partnership  of  Federal  and 
State  agencies  to  crack  down  on  Medicare  and  Medicaid  fraud  and  abuse. 

This  partnership.  Operation  Restore  Trust,  is  a  demonstration  targeting  five  of 
the  most  populous  states — New  York,  Florida,  Illinois,  Texas  and  Caluomia.  These 
five  states  account  for  nearly  40  percent  of  all  Medicare  and  Medicaid  beneficiaries. 
Our  partners  include  the  Office  of  the  Inspector  General,  the  Administration  on 
Aging,  the  Department  of  Justice,  state  government  and  private  sector  representa- 
tives. 

The  partnership  will  identify  and  penalize  those  who  willingly  defraud  the  govern- 
ment. It  will  alert  the  public  and  industry  to  known  fraud  schemes.  The  partnership 
will  also  help  identify  and  correct  the  vulnerabilities  in  the  Medicare  and  Medicaid 
programs.  The  initiative  will  target  three  types  of  health  care  providers — nursing 
facilities,  home  health  agencies,  and  durable  medical  equipment  suppliers. 

Tactics  will  include  HCFA  and  IG  financial  audits;  stepping  up  criminal  investiga- 
tions, civil  and  administrative  penalties,  and  recovery  actions;  and  increasing  sur- 
veys and  inspections  of  long-term  care  facilities  in  cooperation  with  State  officials. 
In  order  to  inform  beneficiaries,  the  public  and  industry,  the  HHS  Inspector  General 
wiU  issue  special  fraud  alerts  to  notify  the  public  and  the  health  care  community 
about  schemes  in  the  provision  of  home  health  services,  nursing  care  and  medical 
equipment  and  supplies.  In  addition,  a  fraud  and  waste  report  hotline  will  be  avail- 
able for  public  use. 

Under  Operation  Restore  Trust,  there  will  be  improved  communication  between 
Federal  and  State  agencies.  In  addition,  we  will  demonstrate  the  use  of  State  qual- 
ity surveyors  to  scrutinize  possible  fraud  and  abuse  at  targeted  providers.  If  our  ex- 
perience in  South  Florida  is  any  indication,  this  joint  effort  should  yield  a  substan- 
tial savings  to  the  Government. 

NEXT  STEPS:  LEGISLATIVE  INITIATIVES  FOR  PROGRAM  INTEGRITY 

As  the  forgoing  discussion  illustrates,  HCFA  and  the  IG  are  accelerating  its  ef- 
forts against  waste,  fraud,  and  abuse.  In  order  to  help  maintain  this  momentum, 
we  are  proposing  legislation  to  create  the  Benefit  Quality  Assurance  Program  for 
Medicare  and  the  Health  Care  Anti-Fraud  and  Abuse  Reinvestment  Fund. 

Under  Benefit  Quality  Assurance  Program,  HCFA  would  establish  specialized, 
multi-year  contracts  for  program  integrity  activities. 
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This  instability  makes  it  difficult  for  HCFA  to  invest  in  innovative  strategies  to 
control  fraud  and  abuse.  Our  contractors  also  find  it  difficult  to  attract,  train,  and 
retain  qualified  professional  staff,  including  auditors  and  fraud  investigators. 

The  Benefit  Quality  Assurance  Program  would  provide  a  dependable,  long-term 
funding  source  for  program  integrity  activities.  Putting  the  funding  of  this  invest- 
ment on  a  stable  footing  seems  only  prudent. 

Tliis  proposal  would  allow  HCFA  the  flexibility  to  invest  in  new  and  innovative 
strategies  to  combat  fraud  and  abuse.  It  would  help  HCFA  to  shifl  emphasis  from 
post-payment  recoveries  on  fraudulent  claims  to  pre-payment  strategies  designed  to 
ensure  that  more  claims  are  paid  correctly  the  first  time. 

The  Health  Care  Anti-Fraud  and  Abuse  Reinvestment  Fund  would  allow  the  De- 
partment to  fund  savings  from  court  awards  in  health  care  fraud  cases  in  a  fund 
that  can  be  used  to  finance  further  fraud  investigations. 

Experience  has  shown  that  investment  in  anti-fraud  and  abuse  activities  yields 
a  high  return.  Our  proposals  would  help  provide  stable  funding  for  these  activities 
and  thus  help  assure  that  we  reap  this  return. 

CONCLUSION 

As  technology  changes  and  our  health  care  system  becomes  more  complex,  HCFA 
continues  to  ensure  access  to  high-quality,  cost  effective  health  care  to  70  million 
of  our  most  vulnerable  Americans — the  aged,  disabled  and  citizens  with  low  in- 
comes. For  the  past  thirty  years,  HCFA  has  efficiently  paid  the  health  care  biUs  of 
virtually  all  senior  citizens  and  today  pays  for  the  care  of  about  20  percent  of  the 
nation's  children.  However,  just  as  meoical  care  improves  and  changes  so  must  the 
Medicare  and  Medicaid  programs. 

HCFA  is  firmly  committed  to  pursue  aggressively  the  threat  of  health  care  fraud 
and  abuse.  Through  the  use  of  better  information  technology  and  partnerships  with 
government  agencies  and  industry  we  can  save  Medicaid  and  Medicare  from  waste. 
We  can  only  accomplish  these  worthy  goals  through  the  use  of  new  ideas  and  strate- 
gies. I  look  forward  to  working  with  members  of  this  Subcommittee  on  ways  to 
strengthen  our  abilities  to  curb  fraud  and  abuse  in  Medicare  and  Medicaid. 

I  would  be  happy  to  answer  any  questions  you  may  have  at  this  time. 

Mr.  Shays.  At  this  time,  I  would  ask  the  chairman  of  the  Gov- 
ernment Reform  Committee  if  he  has  any  questions. 

Mr.  C LINGER.  Thank  you  very  much,  Mr.  Chairman.  Mr.  Vladeck, 
thank  you  for  your  testimony.  The  first  question  is,  you  indicated 
that  you  were  going  to  

Mr.  Shays.  I  would  like  to  interrupt  the  gentleman.  These  mikes 
don't  seem  to  work  very  well — if  you  could  speak  a  little  louder. 

Mr.  Clinger.  I  will  get  closer  to  it.  You  mentioned  you  are  going 
to  be  submitting  some  legislation  within  the  next  few  days,  as  I  un- 
derstood it. 

Mr.  Vladeck.  Yes,  sir. 

Mr.  Clinger.  I  didn't  quite  get  clear  all  that  was  going  to  be  in- 
volved in  that  proposed  legislation.  Would  it,  for  example,  include 
some  suggested  changes  in  the  exclusion  rules  under  the  antifraud 
statutes? 

Mr.  Vladeck.  No,  the  legislation  which  is  immediately  at  hand 
would  not.  It  is  not  clear  to  us  that  our  problem  in  terms  of  ex- 
panded exclusion  activities  is  one  of  statutory  authority.  Again,  I 
am  going  to  have  to  defer  most  of  that  discussion  to  the  Inspector 
General  whose  authority  it  is,  but  we  view  the  issue  of  exclusions 
to  a  considerable  extent  as  both  a  resource  and  an  emphasis  prob- 
lem; that  is  to  say,  we  haven't  had  the  investigative  or  legal  re- 
sources to  pursue  all  of  the  cases  that  have  been  identified. 

Mr.  Clinger.  The  charge  that  has  been  made  is  that  they  have 
not  utilized,  the  existing  exclusionary  provisions  have  not  been  uti- 
lized to  the  extent  that  they  could  be  to  get  at  the  problem;  and 
you  are  saying  that  that  is  probably  
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Mr.  Vladeck.  We  believe  this  is  more  a  resource  problem  and  a 
coordination  problem  than  a  statutory  authority  problem,  and  that 
is  why  our  proposed  legislation  will  speak  primarily  to  resources 
and  to  the  integration  of  various  Government  ftinctions. 

Mr.  Clinger.  GAO,  my  opening  statement  indicated  that  their 
snapshot  would  indicate  that  10  percent  of  Medicare  and  Medicaid 
costs  are  fraudulent  and  that  that  could  amount  to  about  $26  bil- 
lion this  year.  That  was  a  snapshot. 

Can  you  quantify  whether  that  is  going  up,  decreasing?  Is  the 
problem  getting  worse  or  better  in  your  experience? 

Mr.  Vladeck.  Mr.  Chairman,  this  is  a  very  difficult  question  to 
answer,  not  because  I  wouldn't  like  to  be  able  to  answer  it,  but  be- 
cause I  believe,  as  is  true  in  many  forms  of  administration  or  law 
enforcement  of  this  sort  when  you  have  a  significant  problem  and 
you  don't  know  how  large  it  is,  the  more  resources  you  invest  in 
dealing  with  the  problem,  the  more  you  uncover,  but  you  don't 
know  what  proportion  of  it  you  are  uncovering. 

So — Mr.  Shays,  for  example,  talked  about  the  increasing  reports 
and  the  increasing  number  of  cases  we  are  seeing  of  fraud  and 
abuse  against  the  programs.  I  think  that  is  in  some  part  because 
there  are  more  FBI  agents  at  work  on  these  cases  because  we  are 
working  better  with  the  Inspector  General,  because  our  contractors 
are  referring  more  cases  to  law  enforcement,  and  so  we  are  finding, 
we  believe,  a  larger  proportion  of  the  total. 

But  if  we  knew  what  the  total  was,  in  a  sense,  we  wouldn't  be 
entirely  doing  our  jobs  or  we  would  be  misleadingly  complacent,  I 
believe;  and  I  don't  think  we  are  far  enough  along  in  our  efforts 
to  really  tackle  these  problems  to  say  with  any  confidence  what  the 
scope  of  them  is.  We  are  pretty  confident  that  we  don't  have  it  all, 
we  don't  have  nearlv  all  of  it,  but  how  much  more  there  is  that  we 
don't  have,  I  would  be  very  reluctant  to  estimate. 

Mr.  Clinger.  You  talked  about  that  you  are  going  to  be — ^hope- 
fully, have  on  line  the  MTS  system  by  somewhere  in  1998,  I  think, 
would  be  a  fair  time? 

Mr.  Vladeck.  Yes,  sir. 

Mr.  Clinger.  How  much  of  the  problem  will  that  system,  do  you 
think,  address?  In  other  words,  how  much  of  it  really  does  evolve 
out  of  people,  bad  actors  setting  up  shop,  getting  caught,  moving 
on,  setting  up  shop  somewhere  else,  that  you  are  now  not  able  to 
catch  in  a  timely  fashion;  and  how  much  of  that  problem — ^how 
much  is  that  of  the  overall  problem,  and  will  MTS,  do  you  think, 
solve  it? 

Mr.  Vladeck.  I  don't  think  that  is  a  major  part  of  the  overall 
problem,  but  having  a  single  national  claims  processing  system  will 
help  us  address  other  issues  as  well  as  the  folks  who  move  around 
or  the  folks  who  do  contractor  shopping,  as  it  were.  For  example, 
taking  

Mr.  Clinger.  You  are  saying  you  don't  think  that  is  a  significant 
part  of  the  problem? 

Mr.  Vladeck.  I  don't  think  it  is  a  major  part;  I  don't  think  it  is 
a  large  fraction.  I  think  there  are  a  lot  of  folks  who  are  able  to  con- 
tinue to  engage  in  these  kinds  of  activities  without  ever  leaving 
home,  so  that  the  folks  moving  around — moving  around  from  one 
place  to  another  is  not  as  much  of  a  problem. 
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We  are  seeing  in  home  care,  and  it  is  one  of  the  focuses  of  Oper- 
ation Restore  Trust,  and  in  durable  medical  equipment,  individual 
corporations  operating  in  many  different  parts  of  the  country  with 
which  there  are  significant  problems,  and  MTS  will  be  very  helpful 
in  addressing  that;  but  a  new  claims  processing  system  will  also 
help  us,  for  example,  if  we  identify  a  pattern  of  abusive  billing  for 
a  service  in  Pennsylvania  and  we  want  to  send  out  an  alert  to  all 
our  carriers  around  the  country  that  they  should  be  looking  at,  to 
try  to  detect  that  particular  pattern  that  may  reemerge  elsewhere 
in  the  United  States. 

There  is  a  lot  of  custom  programming  and  a  lot  of  additional 
work  that  needs  to  be  done  with  13  different  software  systems  and 
62  different  contractors  that  we  will  be  able  to  do  much  more 
quickly  and  much  more  efficiently  with  a  national  backbone  for  the 
claims  process. 

Mr.  Clinger.  Thank  you,  Mr.  Vladeck.  My  time  has  expired. 

Ms.  Berek.  It  will  also  expand  our  ability  to  do  quick  prepay  re- 
view on  claims.  For  example,  if  we  now  are  suspect  in  terms  of 
claims  that  come  in  when  there  are  doctors'  prescriptions  for,  like, 
durable  medical  equipment  and  home  health,  the  doctors'  claims 
are  processed  in  a  different  contract  from  where  the  durable  medi- 
cal equipment  and  home  health  claims  are  processed  by  the  nature 
of  our  system  so  that  in  order  to  get  information  

Mr.  Shays.  I  must  ask  you  to  move  the  mike  to  be  heard  for  the 
record. 

Ms.  Berek.  In  order  to  get  information  on  whether  or  not  that 
doctor  has  really  been  seeing  that  patient,  the  contractor  now  has 
to  either  wait  for  all  the  bills  to  go  through  a  common  working  file 
or  contact  the  other  contractor,  so  that  it  is  an  expensive  process 
and  a  time-consuming  process  for  us  to  implement. 

With  everything  on  one  system,  we  will  have  the  ability  to  do 
automated  prepay  screens  so  that  before  a  claim  even  gets  into  the 
payment  system,  we  will  know  whether  or  not  a  doctor  has  been 
the  doctor  seeing  a  patient  when  they  are  prescribing  other  serv- 
ices. So  there  will  be  many  gains  from  the  system  in  terms  of 
things  we  can  do  easily  on  an  automated  basis  to  eliminate  pay- 
and-chase  that  we  can't  do  now  with  the  multiple  contractors  and 
systems. 

Mr.  Clinger.  Thank  you,  Mr.  Chairman. 
Mr.  Shays.  I  thank  the  gentleman. 

For  the  record,  I  would  Tike  to  note  that  we  now  have  Mr.  Green 
from  Texas,  and  also  Mr.  Schiff  from  New  Mexico.  At  this  time,  I 
would  ask  unanimous  consent  that  all  members  of  the  subcommit- 
tee be  permitted  to  place  any  opening  statements  in  the  record  and 
that  the  record  remain  open  for  3  days  for  that  purpose. 

Without  objection,  so  ordered. 

And  I  also  ask  unanimous  consent  that  our  witnesses  be  per- 
mitted to  include  their  written  statements  in  the  record. 
Without  objection,  so  ordered. 
Mr.  Green. 

Mr.  Green.  Thank  you,  Mr.  Chairman.  I  appreciate  the  hearing 
today;  and  I  want  to  thank  Dr.  Vladeck  for  being  here,  and  I  just 
have  some  questions. 
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One,  congratulations  on  Operation  Restore  Trust.  I  followed  that 
from  last  month  and  the  success  in  your  testimony  in  Florida  of 
$100  million.  I  think  everybody  is  against  fraud  and  abuse,  and  we 
just  have  to  see  how  we  can  get  to  it. 

Let  me  ask  you,  since  you  brought  it  up  on  the  legislative  side, 
you  have  a  bill  you  are  preparing,  I  know  our  committee  reported 
out  a  bill  last  year— in  fact,  our  colleague,  Mr.  Towns,  has  intro- 
duced H.R.  1850.  And  again,  we  are  not  a  legislative  side,  but  the 
bill  was  reported  out  last  year  with  bipartisan  support;  and  I  would 
be  interested,  if  you  could,  to  compare  the  two,  if  you  know  what 
the  committee  did  last  year  as  compared  to  what  you  may  be  aim- 
ing for  this  time. 

I  will  let  Mr.  Towns  go  much  further,  but  let  me  talk  about  how 
the  fraud  in  the  system  

Mr.  ScHiFF.  Would  the  gentleman  be  willing  to  yield  for  just  a 
moment  on  that  point? 

Mr.  Green.  Yes.  In  fact,  you  were  a  cosponsor  of  the  bill  last 
year. 

Mr.  SCHIFF.  Yes.  I  thank  the  gentleman  for  yielding. 

I  want  to  say  that  Chairman  Towns  of  the  subcommittee  and  I, 
as  ranking  member  at  that  time  of  this  subcommittee,  put  together 
and  reported  out  a  health  care  fraud  bill  that  was  intended  to  be 
part  of  a  health  care  policy  bill  if  we  passed  it. 

It  is  my  intention,  working  with  Congressman  Towns,  Congress- 
man Shays,  our  subcommittee  Chairman,  and,  of  course.  Congress- 
man dinger  to  put  together  a  new  Medicare-Medicaid  health  care 
fraud  bill.  I  am  offering  to  do  it  because  I  am  both  a  member  of 
this  committee  and  a  member  of  Judiciary,  and  I  suspect  there  will 
be  a  joint  referral  to  such  a  bill;  and  I  would  invite  members  of  the 
subcommittee  and  the  agencies  involved  for  any  and  all  rec- 
ommendations as  to  what  should  be  in  it;  and  I  thank  the  gen- 
tleman for  yielding. 

Mr.  Green.  Great.  I  look  forward  to  working  with  you  on  it. 

Doctor,  let  me  talk  about,  because  we  hear  in  our  office  so  often 
about,  you  know,  the  best  people  to  report  fraud  are  actually  the 
clients  or  the  recipients  and  the  beneficiaries;  and  I  have  senior 
citizens  who  call  and  they  will  send  me  their  bills  and  what  have 
you.  I  know  in  your  testimony  you  said  that  they  should  go  directly 
to  their  contractor,  if  it  is  in  Texas  where  I  am  from  or  somewhere 
else,  and  if  you  could,  just  walk  us  through  this  for  whatever  time 
I  have. 

If  a  senior  citizen  or  a  Medicaid  recipient  who  is  not  a  senior 
feels  like  there  is  fraud,  if  you  could  just  walk  us  through  how  they 
would  do  it  and  how  the  agency  responds  to  it. 

Mr.  Vladeck.  Let  me  add,  if  I  may,  that  under  Operation  Re- 
store Trust,  one  of  the  things  we  are  testing  in  that  demonstration 
project  is  a  new  hotline,  particularly  in  the  five  States  in  which  the 
demonstration  is  being  conducted;  and  I  will  let  the  Inspector  Gen- 
eral give  you  more  details  about  that  because  she  is  very  appro- 
priately, I  think,  proud  of  its  central  role  in  some  of  our  strategies 
going  forward.  But  we  are  going  to  very  broadly  publicize  a  new 
hotline  number  for  issues  of  fraud  and  abuse  against  all  sorts  of 
Government  programs. 
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However,  the  way  in  which  we  get  most  of  our  tips  or  complaints 
now  is  that,  again,  500  milhon  times  a  year,  roughly,  beneficiaries 
receive  in  the  mail  fi-om  their  Medicare  contractors  the  form  that 
we  call  the  Explanation  of  Medicare  Benefits,  which  says  on  such 
and  such  a  date  we  paid  for  such  and  such  a  service  for  you  pro- 
vided by  such  and  such  a  provider;  here  is  what  we  paid,  here  is 
what  the  provider  charged,  here  is  what  you  are  responsible  for, 
and  so  forth.  And  that  form  contains  the  number  of  the  Medicare 
carrier  intermediary,  generally  an  800  number,  whom  the  bene- 
ficiary can  call  if  there  is  a  question  or  a  problem  about  it. 

In  addition  to  which  we  distribute  information  to  senior  centers 
through  senior  organizations  and  other  places  with  information 
about  where  to  receive  calls;  and  social  security  continues  to  get  a 
lot  of  calls,  having  had  a  responsibility  for  administration  of  Medi- 
care for  its  first  decade  and  being  the  principal  place  to  which 
many  seniors  turn  for  assistance  with  public  programs,  which  they 
refer  to  us  and  which  increasingly  they  will  automatically  route  to 
us. 

In  each  of  those  instances,  we  undertake  a  review  of  the  particu- 
lar circumstances.  We  have  dedicated  staff  in  all  of  our  contractors 
whose  job  it  is  to  evaluate  such  complaints,  and  if,  whatever  the 
nature  of  the  complaint,  it  appears  to  create  a  suspicion  of  inappro- 
priate or  improper  behavior,  we  will  then  investigate  more  of  the 
patterns  of  billing,  the  patterns  of  service  rendered,  and  so  forth; 
and  if  a  determination  is  made  that  something  does  indeed  look  out 
of  line,  at  that  point,  we  will  be  in  communication,  depending  on 
the  area  in  which  we  are  working,  the  relative  workloads  of  various 
folks  and  the  nature  of  the  particular  concern  either  with  local  of- 
fices of  the  department's  Inspector  General  or  with  local  law  en- 
forcement, Federal  law  enforcement  officials  to  turn  the  informa- 
tion over  to  them  so  they  can  make  a  determination  whether  to 
begin  a  formal  investigation. 

Mr.  Green.  Mr.  Chairman,  I  know  my  time  is  up.  If  you  could 
share  with  the  members  of  the  committee  

Mr.  Shays.  The  gentleman  has  a  little  bit  more  time  since  he 
was  asked  to  yield. 

Mr.  Green.  Thank  you,  Mr.  Chairman;  I  appreciate  the  flexibil- 
ity— a  flow  chart  on  how  that  happens,  because  I  do  have  some 
seniors  who  say  that  it  doesn't  do  any  good  to  call  or  what  have 
you,  and  so  we  can  then,  you  know,  have  some  accountability  in  the 
system. 

I  know — again,  someone  else  may  ask  this — but  estimates  of 
fraud  on  the  system,  I  know  estimates  are  anywhere  from  3  to  10 
percent;  GAO  says  10  percent  in  medical  care  generally.  Maybe  you 
could  address  that  somewhere  along  the  way,  what  you  estimate  on 
Medicare  and  Medicaid,  if  they  are  the  same  or  if  there  are  dif- 
ferent percentages  of  fraud  on  each  program. 

Thank  you,  Mr.  Chairman,  for  the  courtesies. 

[The  information  referred  to  follows:] 

No  accurate  way  exists  to  measure  the  amount  of  fraud  in  HCFA  programs.  Al- 
though the  GAO  has  made  very  rough  estimates  of  the  size  of  fraud,  neither  we  nor 
they  have  any  firm  figures. 

A  flow  chart  of  how  HCFA  responds  follows: 
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Mr.  Shays.  I  would  like  to  get  into  two  general  areas  first.  Can- 
didly, I  am  concerned  by  the  attitude  that  is  coming  across  to  me, 
which  is  that  revoking  of  billings  is  the  responsibility  of  the  Inspec- 
tor General. 

Are  you  prohibited  from  recommending  that  a  license  be  re- 
voked? 

Mr.  Vladeck.  I  don't  believe  there  is  anything  that  prohibits  it, 
and  in  major  cases,  we  are  in  regular  communications  with  the  In- 
spector General  and  the  Department  of  Justice  about  

Mr.  Shays.  Let  me  pursue  that.  You  are  "in  communication." 
Does  that  mean  that  when  you  see  someone  who  has  defrauded  the 
system,  you  do  not  weigh  in  and  say,  "there  is  no  way  in  hell  we 
should  allow  this  person  to  continue  to  be  in  the  system?" 

Mr.  Vladeck.  We  generally  do  weigh  in  when  we  are  asked. 

Mr.  Shays.  Why  do  you  wait  to  be  asked? 

Mr.  Vladeck.  Well,  again,  we  are  the  ones  in  most  of  these  in- 
stances who  initially  refer  cases  over.  Our  desire  is  to  achieve  sev- 
eral goals  with  doing  that.  One  is  to  get  bad  providers  out  of  the 
program;  two,  when  appropriate,  to  see  that  appropriate  punish- 
ments are  metered  out;  and  third  and  perhaps  more  important,  to 
have  whatever  process  occurs  serve  the  maximum  deterrent  effect. 
As  I  am  sure  you  understand,  again  we  are  in  an  advisory  capacity. 

Mr.  Shays.  No,  no,  Mr.  Vladeck,  I  know  you  didn't  create  any  of 
the  problems  that  you  are  dealing  with.  This  has  gone  from  one  ad- 
ministration to  another. 

I  am  not  blaming  you  for  the  fraud  that  exists  in  Medicare  and 
Medicaid,  but  now  you  are  in  charge,  and  I  would  like  to  think  that 
there  is  a  moral  authority  emanating  from  you  that  would  be  out- 
raged to  deal  with  anyone  who  has  been  defrauding  the  system  and 
to  think  that  they  are  still  allowed  to  participate. 

I  want  to  know  if  you  are  exercising  the  moral  authority  and 
leadership  to  get  these  crooks  out  of  the  system? 

Mr.  Vladeck.  I  think  our  major  concern  is  to  get  these  crooks 
punished  as  effectively  as  possible,  including  getting  them  out  of 
the  system.  But  in  addition,  where  we  do  have  authority,  which  we 


authority  to  kick  people  out  of  the  system.  We  have  authority 
under  some  very  specific  regulations  to  stop  paying  people  whom 
we  suspect  of  being  crooks,  while  investigations  or  other  activities 
are  proceeding,  and  we  are  doing  that  with  increasing  frequency 
and  have  begun  a  process  of  totally  turning  around. 

Mr.  Shays.  That  is  nice  to  know,  but  you  haven't  answered  my 
question. 

Are  you  saying  to  us  that  you  do  not  have  both  the  responsibility 
and  obligation  to  recommend  that  a  billing  number  be  revoked? 

Mr.  Vladeck.  No,  sir.  What  I  am  saying  is  that  we  are  pushing 
everywhere  where  we  can  the  exclusion. 

Mr.  Shays.  So  you  do  have  that  authority? 

Mr.  Vladeck.  That  is  correct. 

Mr.  Shays.  What  I  am  hearing  from  you  is,  in  a  sense,  passing 
the  buck  to  someone  else.  So  I  want  to  know  if  you  believe  that  you 
should  be  a  little  more  outspoken  on  this  issue. 

Mr.  Vladeck.  I  think  you  are  right.  I  think  your  point  is  well 
taken,  and  we  will  be  more  outspoken. 
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Mr.  Shays.  Along  these  lines,  do  you  think  that  there  are  pres- 
ently people  in  the  system  whose  billing  numbers  should  be  re- 
voked? 

Mr.  Vladeck.  Absolutely. 

Mr.  Shays.  OK.  I  would  like  a  list  of  those  numbers,  and  I  would 
like  to  know  that  you  are  going  to  recommend  to  the  Inspector 
General  that  they  be  revoked. 

Let  me  ask  you  another  question.  Why  are  we  more  likely  to  re- 
voke the  billing  numbers  of  people  providing  equipment  than  other 
services?  I  missed  that  part  of  your  testimony. 

[The  information  referred  to  follows:] 

When  we  believe  that  a  provider  should  be  excluded  from  the  program,  we  refer 
the  case  to  the  IG,  which  has  the  statutory  authority  to  exclude  providers.  Last 
year,  HCFA  referred  over  600  cases  to  the  IG  for  investigation.  The  names  and 
numbers  of  these  providers  are  protected  from  public  release  in  order  to  avoid  com- 
promising the  investigations.  In  our  view,  if  the  providers  involved  in  these  cases 
are  found  by  the  IG  to  have  committed  fraud,  they  should  be  excluded  from  Medi- 
care. 

HCFA,  through  its  contractor  fraud  units,  refers  cases  of  potential  fraud  to  the 
IG  for  investigation  and  subsequent  referral  to  other  law  enforcement  agencies. 
Once  the  case  has  been  forwarded  to  an  Assistant  U.S.  Attorney,  he  or  she  decides 
whether  to  prosecute  civilly  or  criminally,  or  to  return  the  case  to  the  IG  for  admin- 
istrative sanctioning.  A  person  or  entity  convicted  of  fraud  against  Medicare  or  Med- 
icaid must  be  excluded  for  a  minimum  of  5  years.  HCFA  is  not  asked  for  its  rec- 
ommendation on  the  length  of  the  excl 

Mr.  Vladeck.  Well,  in  a  sense,  what  we  have  done  on  the  dura- 
ble medical  equipment  is  a  prototype  or  a  lead  for  the  direction  in 
which  we  need  to  go  in  other  services;  but  there  is  a  rather  long 
history  in  the  Medicare  program  of  durable  medical  equipment 
being  an  area  that  was  particularly  vulnerable  to  a  whole  variety 
of  fraud  and  abuse. 

Mr.  Shays.  See,  what  I  suspect  is  that  it  is  easier  to  withdraw 
a  billing  number  of  someone  who  is  providing  equipment  because 
you  can  go  to  someone  else  to  provide  that. 

On  the  other  hand,  for  those  who  provide  services,  we  seem  to 
be  less  likely  to  revoke  the  billing  number,  and  more  likely  just  to 
ask  for  compensation.  I'd  like  you  to  tell  me  why  we  are  not  revok- 
ing some  of  these  large  operations  that  truly  have  defrauded  the 
system?  They're  crooked,  and  we  just  catch  them  and  say,  "pay  it 
back  and  continue  to  do  business." 

Mr.  Vladeck.  Well,  I  understand  the  question  very  well.  I  think 
it  was  true  historically  that  an  argument  was  made  with  certain 
categories  of  providers  of  service  that  if  you  kick  them  out  of  the 
program,  you  might  create  problems  of  access  to  services  for  bene- 
ficiaries. We  no  longer  accept  that  rationale.  If  someone  is  guilty 
of  that  sort  of  fraud,  I  don't  see  any  justification  for  their  continued 
participation  in  the  system. 

On  the  other  hand,  we  have — and  again  I  don't  wish  to  pass  the 
buck  There  are  times  when  in  the  interest  of  appropriate  settle- 
ment of  both  criminal  and  civil  fraud  cases,  settlements  are  entered 
into  where  we're  not  directly  a  party  to  the  negotiations  that  don't 
involve  exclusion  from  the  program.  We're  going  to  push  harder  to 
see  that  that  is  part  of  the  deal. 

Mr.  Shays.  You  have  to  weigh  in  on  the  settlement? 


25 


Mr.  Vladeck.  No.  Historically,  there  has  been  no  participation 
by  us  in  the  settlement.  Since  this — since  Mr.  Stern  came  to  the 
Justice  Department,  we  have  been  consulted  more  routinely. 

Mr.  Shays.  Well,  I  would  hope  that  you  would  be  asked  to  weigh 
in,  and,  when  you  think  it's  wrong,  that  you  would  be  saying  "no 
way."  I'd  like  to  invite  Mr.  Towns  to  question  the  witness,  and  I 
would  also  like  to  acknowledge  the  fine  work  both  of  you  achieved 
in  the  last  session.  I'm  the  new  kid  on  the  block  here,  and  I  look 
forward  to  working  with  you  in  your  capacity  in  the  judiciary. 

Mr.  Towns.  Mr.  Chairman,  I  thank  you  very  much  for  your  kind 
words,  and  also  would  like  to  add  to  that,  the  ranking  member  in 
the  last  session  was  extremely  helpful  in  terms  of  looking  very  seri- 
ously at  this  issue.  And  of  course,  I  am  happy  that  you're  continu- 
ing to  do  that,  because  I  think  this  is  an  area  we  really  need  to 
address,  because  I  think  fraud  and  abuse  is  running  rampant. 

Let  me  make  certain  that  I  understood  your  answer  to  the  chair- 
man. You're  saying  that  some  companies  will  just  sort  of  get  out 
the  way  and  sort  of,  you  know,  make  a  deal  and  move  on?  Is  that 
what  you're  saying? 

Mr.  Vladeck.  No.  What  I'm  saying,  Mr.  Towns,  is  that  there 
have  been  in  the  last  couple  of  years  several  extremely  large  fraud 
cases  against  Medicare  and  Medicaid  programs,  the  resolution  of 
which  did  not  involve  exclusion  of  those  providers  from  the  pro- 
gram. Those  were  part  of  settlements  that  involve  substantial  pay- 
ments to  the  Government,  substantial  steps  for  remediation  of  be- 
havior on  the  part  of  the  providers  of  service,  and  in  at  least  one 
instance  a  sort  of  formal  compliance  system  on  the  part  of  the  of- 
fending corporation  that  I  believe  is  a  potential  model  for  certain 
kinds  of  cases. 

Now,  personally,  I  don't — I  don't  feel  that  exclusion  from  the  pro- 
gram in  those  settlements  has  been  pushed  hard  enough  by  us,  but 
frankly,  I'm  a  little  reluctant,  I  think,  to  be  as  strong  in  my  state- 
ment as  the  Chairman  would  like  because  those  settlements  do  in- 
volve very  complex  negotiations  by  professional  law  enforcement 
people,  professional  prosecutors  and  professional — other  law  en- 
forcement people  and  senior  folks  in  the  Department  of  Justice.  We 
are,  as  I  said,  increasingly  consulted  about  the  settlements,  but  I'm 
very  reluctant  to  substitute  my  judgment  of  what  an  appropriate 
outcome  is  in  those  cases  for  their  expertise. 

I  take  the  Chairman's  guidance  to  heart  very  seriously  that  we 
will  be  more  vociferous  in  the  future  about  program  exclusion  as 
part  of  the  settlement.  But  again,  I'm  just — in  trying  to  be  respon- 
sive to  some  of  the  questions,  there  may  well  be  a  time  when  a 
prosecutorial  official  in  appropriate  exercise  of  his  discretion  trades 
off  one  part  of  a  settlement  for  another. 

Mr.  Towns.  I  understand  that,  you  know,  but  I  just  sort  of  would 
have  to  think,  as  we  talk  about  this,  that  some  companies  or  some 
people  will  make  a  deal  so  they  could  continue  to  defraud. 

Mr.  Vladeck.  Well,  I  think  we  need  to  be  increasingly  vigilant 
not  to  permit  that  to  happen. 

Mr.  Towns.  Doctor,  you  have  suggested  that  certain  laws  and 
regulations  on  the  books  limit  HCFA's  use  of  resources  to  address 
certain  problems.  Is  this  true? 
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Mr.  Vladeck.  Well,  the  major  problem  to  which  I  have  been  re- 
ferring has  been  the  problem  which  we're  going  to  seek  to  address 
in  our  proposed  legislation  of  the  so-called  "fire  wall"  in  the  Budget 
Enforcement  Act,  in  which  we  could  demonstrate  that  there  were 
activities  that,  if  expanded,  could  generate  savings  to  the  Medicare 
trust  funds,  for  example,  or  to  the  Medicaid  program.  But  since 
those  savings  were  on  the  entitlement  side  of  the  budget  and  the 
expenditures  would  need  to  be  from  the  domestic  discretionary  side 
of  the  budget,  there  was  no  way  to  tradeoff  those  savings  against 
the  increased  expenditures  needed  to  do  them.  That's,  I  think,  been 
our  major  source  of  frustration  in  these  areas,  over  the  last— over 
the  last  several  years. 

Mr.  Towns.  You  know,  I  can't  help  thinking  about  the  fact  that 
everybody  is  eager,  and  anxious  almost,  to  cut  back  and  to  elimi- 
nate. And  I  think  about  when  we  look  at  fraud,  and  that  how  peo- 
ple have  been  able  to  sort  of  beat  the  system;  for  example,  a  per- 
son's license  is  taken  in  one  State,  and  they  just  go  across  the 
bridge  to  the  next  State,  in  some  instances — no  bridge — and  just 
set  up  a  practice  there  and  continue  to  defraud. 

With  all  the  cutbacks,  will  you  have  the  resources  to  set  up  the 
kind  of  mechanism  to  stop  this? 

Mr.  Vladeck.  Well,  again,  that's  one  of  the  reasons  why  we 
think  this  legislation  we're  going  to  be  proposing  is  particularly  im- 
portant, because  it  would,  in  a  sense,  protect  some  of  the  resources 
necessary  for  program  integrity  activities. 

I  would  point  out,  however,  in  addition,  Mr.  Towns,  that  in  this 
administration,  even  while  we've  been  in  very,  very  tight  cir- 
cumstances for  discretionary  spending,  we  have  protected  and  in 
some  instances  increased  by  a  reasonable  margin  the  amount  of  re- 
sources we're  putting  into  these  activities  already. 

Mr.  Towns.  All  right.  Let  me  just  say  in  closing,  Mr.  Chairman, 
I  would  hope  that  you  would  look  at  the  bill  that  was  put  in  last 
year  by  Congressman  Schiff  and  myself,  and  give  us  some  feedback 
on  it.  I  think  that  is  an  area  that  needs  to  be  addressed,  and  I 
think  that  the  legislation  we're  proposing,  helps  you  to  address  it, 
because  it  eliminates  a  lot  of  the  duplication.  It  puts  the  resources 
right  at  the  problem  in  terms  of  fraud  and  abuse. 

Mr.  Vladeck.  I  would  be  happy  to  do  that. 

[The  information  referred  to  follows:] 

H.R.  1850,  the  "Health  Fraud  and  Abuse  Act  of  1995,"  would  require  the  Inspector 
General  (IG)  to  establish  a  program  to  prevent,  detect,  and  control  health  care  fraud 
and  abuse  that  considers  the  activities  of  Federal,  State,  and  local  law  enforcement 
agencies  and  Federal  and  State  agencies  responsible  for  the  licensing  and  certifi- 
cation of  health  care  providers.  It  calls  for  the  establishment  of  State  Health  Care 
Fraud  and  Abuse  Control  Units  to  submit  an  annual  plan  to  the  IG  for  preventing, 
detecting,  and  controlling  health  care  fraud  and  abuse. 

The  bill  would  establish  a  Health  Care  Fraud  and  Abuse  Control  Account,  funded 
through  administrative  penalties,  fines,  civil  penalties/damages,  and  proceeds  of  sei- 
zures and  forfeitures  relating  to  health  care  fraud.  This  account  would  pay  IG  ex- 
penses and  reimburse  other  agencies  for  some  of  their  expenses  in  combating  health 
care  fraud  and  abuse. 

While  we  support  the  idea  of  coordinating  fraud  and  abuse  detection  efforts  and 
the  establishment  of  a  fund  financed,  in  part,  throu^  civil  penalties,  we  believe 
that  attention  also  needs  to  be  paid  to  prevention.  That  is,  we  must  ^et  away  from 
"pay  and  chase"  by  focussing  on  paying  right  the  first  time  and  avoidmg  opportuni- 
ties for  fraud  and  abuse.  By  controlling  entry  to  the  Medicare  program,  increasing 
provider  and  beneficiary  education,  and  utilizing  data  systems  to  identify  and  men- 
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itor  sendees  vulnerable  to  abuse,  we  are  committed  to  reducing  Medicare  and  Med- 
icaid fraud  and  abuse. 

On  June  30,  1995,  Secretary  Donna  E.  Shalala,  sent  a  letter  to  House  Speaker 
Newt  Gingrich,  and  Vice  President,  Albert  Gore,  Jr.  The  letter  contained  the  De- 
partment's language  for  legislation  to  combat  Medicare  and  Medicaid  fraud  and 
abuse.  On  September  7,  1995  Representative  Dingell  introduced  H.R.  2280,  the 
Medicare  and  Medicaid  Integrity  Act  of  1995. 

We  look  forward  to  working  with  you  and  other  members  of  Congress  in  passing 
this  legislation,  and  on  other  ways  to  strengthen  our  abilities  to  curb  fraud  and 
abuse. 

Mr.  Towns.  I  yield  back. 

Mr.  Shays.  I  thank  the  gentleman.  I'd  just  like  to  note  for  the 
record  we're  joined  by  Mr.  Fattah  from  Pennsylvania,  and  now  I 
will  ask  Mr.  Chrysler  if  he  has  any  questions. 

Mr.  Chrysler.  Home  health  care  is  paid  for  by  Medicaid  after 
the  first  20  days  of  Medicare.  What  do  we  have  to  do  to  include 
Medicare — or  include  home  health  care  in  Medicare  and  not  have 
it  in  Medicaid? 

Mr.  Vladeck.  I  am  afraid  I  don't  understand  your  question,  sir. 

Medicare  pays  for  an  unlimited  number  of  home  care  visits  when 
they  meet  the  criteria  of  appropriateness  under  the  Medicare  bene- 
fit. We  now,  in — last  year,  of  those  Medicare  beneficiaries  who  re- 
ceived Medicare-covered  home  health  services,  the  average  number 
of  visits  was  about  55.  So  I  am  puzzled  by  your  question. 

Mr.  Chrysler.  OK.  Let's  try  another  one.  GAO  offered  11  solu- 
tions over  the  last  3  years.  How  many  have  you  implemented? 

Mr.  Vladeck.  I'd  nave  to  see  the  list  of  the  specific  suggestions 
you're  talking  about  to  respond  to  that. 

Mr.  Chrysler.  Improving  the  kickback  laws. 

Mr.  Vladeck.  The  Congress — and  again  I'd  also  have  to  see  the 
timing  of  that— Congress  acted  on  the  referral  statutes  which  re- 
late to  anti-kickback  laws  in  OBRA  1993,  and  made  some  addi- 
tional changes  in  legislation  last  year 

Mr.  Chrysler.  Expanding  the  list  of  health  care  fraud  schemes. 

Mr.  Vladeck.  I'd  have  to  again — sir,  I  would  have  to  take  a  clos- 
er look  at  that  recommendation. 

Mr.  Chrysler.  They  were  in  the  letter,  that  you  received;  I'd  ap- 
preciate it  if  you  could  look  at  them  and  send  my  office  a  response. 

Mr.  Vladeck.  I'd  be  happy  to  do  that. 

Mr.  Chrysler.  That  was  on  June  9  you  got  the  letter. 

Mr.  Vladeck.  Thank  you. 

Mr.  Shays.  Sorry.  I  thank  the  gentleman. 

Mr.  Souder,  I'm  going  to  go  to  you  and  then  to  Mr.  Fattah  and 
then  to  Mr.  Schiff. 

Mr.  Souder.  In  the  number  of  people  who  are  found  fraudulent, 
a  lot  of  times  you  hear  10  percent  of  the  people  cause  90  percent 
of  the  problems  in  a  given  area.  Here  you're  catching  them  at  dif- 
ferent stages  of  the  process,  so  it's  very  difficult  to  estimate,  but 
how  many  would  you  say  are  major  abusers  versus  midrange  ver- 
sus kind  of  hit  or  miss,  barely  worth  following  through? 

Mr.  Vladeck.  Let  me  give  you  my  answer.  I'd  be  curious  to 
hear — I  hope  you  ask  the  same  question  of  the  law  enforcement 
folks  who  will  be  here;  it  would  be  interesting  to  hear  if  we  hear 
the  same  answer. 

I  tend  to  think  of  this  problem  as  sort  of  three  layers.  I  think 
the  overwhelming  majority  of  providers  in  all  classes  of  services  are 


28 


honest,  and  to  the  extent  we  have  problems,  they  tend  to  be  inad- 
vertent or  billing  errors  or  things  of  that  sort.  I  think  at  the  core 
there's  a  very  small  number,  in  the  hundreds  or  the  low  number 
of  thousands,  of  real  full-time  health  care  criminals,  as  it  were, 
who  account  for  a  very  large  share  of  the  fraud  and  abuse  against 
the  programs.  And  I  think  then  there's  a  number  of  maybe  several 
percent  of  the  providers,  higher  in  some  services  than  in  others 
who,  sort  of  like  folks  in  every  aspect  of  life,  sort  of  behave  to  a 
considerable  extent  in  the  gray  area  between  unquestionably  cor- 
rect activity  and  borderline  kind  of  activity. 

Mr.  SouDER.  That  was  my  follow-up.  You  clearly  said  those  that 
are  kind  of  inadvertent  billing  errors,  those  who  are  kind  of  blatant 
rip-off  artists  versus  those  who  take  advantage  of  every  oppor- 
tunity and  loophole  in  that,  are — ^you  feel  that  those,  there  are 
more  in  the  blatant  rip-off  category  than  those  who  are  capitalizing 
on  the  vagueness;  or  do  you  believe  that  there  is  some  lack  of  clar- 
ity in  the  rules  that  people  are  capitalizing  on? 

Mr.  Vladeck.  No,  I  believe — and  it's  one  of  the  things  that  we're 
trying  do  a  lot  more  of  I  believe  there  are  a  lot  of  instances  in 
which  our  existing  rules  or  procedures  are  insufficient  to  either 
deter  people  from  engaging  in  borderline  behaviors  or  sufficiently 
confusing  that  people  dont  know  what  the  right  behavior  is  to 
begin  with. 

Mr.  SouDER.  Could  that  not  be  one  difference  in  how  you  ap- 
proach what  the  Chairman  is  suggesting?  In  other  words,  when  you 
see  a  sign  of  somebody  who's  a  flagrant  or  a  rip-off  artist,  you  go 
after  them  with  everything  you've  got  from  stop  payments  to  decer- 
tifying them  as  quick  as  possible  and  recommending  it.  And  those 
that  are  in  the  gray  area,  you  push  it,  but  that's  a  more  com- 
plicated legal  question? 

Mr.  Vladeck.  Well,  no,  I  think  it's  a  somewhat  different  strat- 
egy. Let  me  give  you  an  example,  if  I  may. 

In  the  area  of  home  health,  where  we're  spending  a  lot  of  time 
and  resources  and  where  the  Inspector  Greneral  and  we've  been 
working  particularly  closely,  there  are  some  physicians,  as  well  as 
some  home  care  providers  who  are — who  are  crooks. 

We  also  have  a  problem,  however,  both  in  program  integrity  and 
in  quality  of  services  in  the  home  care  program,  that  many  physi- 
cians routinely  sign  orders  for  home  care  or  plans  of  care  for  home 
care  patients  without  actually  being  sufficiently  involved  in  the 
care  of  that  patient  or  adequately  informed.  They've  always  viewed 
it — and  it's  always  operated  within  hospitals  or  within  certain  com- 
munities as,  you  know,  just  another  piece  of  bureaucratic  paper- 
work despite  the  fact  that  the  form  the  physician  is  signing  in  fact 
engenders  a  claim  against  the  Medicare  program,  implies  a  certain 
pattern  of  care  for  a  certain  patient. 

And  so  what  we  need  to  do  and  are  beginning  to  do  in  Florida, 
and  then  will  bring  elsewhere  in  the  country,  is  first  a  major  edu- 
cational job  in  the  physician  community  to  say,  this  is  a  serious  ob- 
ligation and  this  is  a  serious  responsibility  and,  in  fact,  if  you  don't 
take  it  seriously,  you  create  a  legal  liability  for  yourself  that's  very 
serious.  Do  that  first,  make  it  clear  to  the  folks  in  the  gray  area 
that  this  is  something  they  have  to  be  much  more  careful  and 
much  more  scrupulous  about. 
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Once  you've  done  that,  there  will  continue  to  be  the  hard-core 
guys  who  will  continue  abusing  the  system,  and  there's  where  you 
focus  your  investigation  and  law  enforcement  resources. 

Mr.  SoUDER.  I  was  really  intrigued  by  your  comments  earlier  on 
the  stop  payment,  and  you  said  you're  doing  that  with  increasing 
frequency. 

Do  you  have  any  kind  of  data  on  that  that  you  could  give  us  in 
the  committee  about  how  many  cases  that  happens,  compared  to 
the  past,  and  do  you  intend  to  keep  increasing  that? 

[The  information  referred  to  follows:] 

Medicare  contractors  have  the  authority  to  approve,  deny,  or  suspend  claims.  Sus- 
pension is  a  temporary,  administrative  action.  Its  purpose  is  to  limit  potential  loss 
to  the  trust  funds,  not  to  punish  a  provider,  A  suspended  claim  is  a  processed  claim 
with  the  payment  to  the  provider  withheld. 

Contractors  may  suspend  claims  for  two  reasons:  (1)  the  provider  owes  Medicare 
an  overpayment  and  the  contractor  offsets  this  overpayment  by  suspending  pay- 
ment; or  (2)  the  contractor  believes  it  may  be  making  an  inappropriate  payment  if 
they  pay  the  claim.  In  the  second  case,  the  contractor  withholds  the  money  until 
it  determines  whether  the  provider  may  be  defrauding  Medicare.  If  it  is  later  deter- 
mined that  the  claim  should  be  paid,  the  money  is  released  to  the  provider. 

Here  are  some  specific  instances: 

•  Medicare  suspended  over  $360,000  in  payment  to  five  lymphedema  pump  sup- 
pliers in  New  Jersey.  One  of  these  entered  into  a  settlement  with  the  government 
to  repay  $875,000  in  overpayments;  three  suppliers'  claims  are  still  suspended  pend- 
ing negotiation  of  a  settlement,  and  one  had  its  suspension  removed  and  is  negotiat- 
ing a  settlement. 

•  Medicare  suspended  payment  to  a  durable  medical  equipment  (DME)  supplier 
in  May  1995,  because  of  improper  billing,  upcoding,  and  misrepresentation  of  serv- 
ices. Once  the  provider  was  notified,  they  stopped  billing  Medicare.  This  case  was 
developed  by  the  Medicare  carrier  and  is  now  being  investigated  by  the  IG  and  the 
FBI. 

•  Two  DME  suppliers  under  common  ownership  had  their  payment  suspended  by 
Medicare  because  they  were  billing  for  orthotics  and  providing  seating  systems  in 
nursing  homes.  Medicare  does  not  pay  for  such  seating  systems.  The  Medicare  Car- 
rier sent  a  demand  letter  for  $2.2  million  in  overpayments.  The  IG  is  investigating 
the  case  and  this  supplier  is  in  bankruptcy  court. 

•  Payment  was  suspended  to  an  optometrist  who  was  billing  Medicare  Part  B  and 
Medicaid  for  services  not  provided.  Over  $185,000  was  suspended  over  a  year-and- 
three-month  period;  a  civil  suit  was  filed  against  the  optometrist;  and  the  U.S.  At- 
torney's office  is  now  negotiating  a  settlement  and  a  permanent  exclusion. 

•  A  DME  supplier  had  over  $1  million  suspended  for  billing  for  services  not  ren- 
dered. The  Medicare  carrier  suspended  payment  in  June  1994,  pending  further  in- 
vestigation. In  October  1994,  the  company  was  determined  not  to  be  legitimate,  and 
their  supplier  number  was  deactivated. 

•  Two  suppliers  under  common  ownership  had  their  payment  suspended  because 
they  were  billing  for  urinary  incontinence  supply  kits  but  were  providing  disposable 
diapers,  which  are  not  covered  by  Medicare.  The  suspension  began  in  August  1994. 
The  IG  is  pursuing  this  case. 

Mr.  Vladeck.  The  answer  to  your  second  question  is,  yes. 

The  first  question  is,  we'll  pull  together  some  instances  of  actual 
stopping  of  payment. 

I  have  to  tell  you  that  for  many  of  our  contractors,  when  Judy 
instructed  them  to  stop  payment  to  certain  providers,  again,  people 
turn  over  in  these  organizations.  But  we  got  the  question  how,  that 
it  had  been  so  long  since  they  had  been  asked  to  do  so  that  they 
didn't  even  have  their  own  procedures  to  do  it.  So  the  numbers, 
however  impressive  or  unimpressive  they  may  be,  will  be  an  enor- 
mous percentage  increase,  and  we  expect  that  percentage  to  in- 
crease and  we  will  provide  you  some. 
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Mr.  SouDER.  Thank  you.  As  we  go  through  the  Medicare  debate, 
I  may  have  some  additional  questions.  I  don't  want  you  to  keep 
from  a  tracking  down  people  who  are  cheating  the  question,  but  if 
you  could  help  from  time  to  time. 

Mr.  Vladeck.  Be  my  pleasure.  Thank  you. 

Mr.  Shays.  Mr.  Fattah. 

Mr.  Fattah.  Thank  you,  Mr.  Chairman.  Let  me  regret  that  I  got 
here  late.  And  let  me  compliment  you  on  the  work  that  is  being 
done  to  get  at  this  issue. 

I  could  tell  you,  howevet,  that,  you  know,  there  is  a  growing  per- 
ception that  somehow,  even  though  many  of  us  in  the  Congress 
want  to  get  tough  on  crooks  who  are  out  there  preying  on  the  pub- 
lic, that  we  really  don't  mean  people  like  S&L  bandits  or  people 
who  rip  off  millions  and  millions  of  dollars  from  the  Medicare  or 
Medicaid  program.  We're  really  talking  about  other  kinds  of  more 
minor  criminal  activity  where  we  want  to  get  tough,  and  that — 
when  we  look  at  these  kinds  of  issues — we  talk  about  this  whole 
issue  of  exclusion.  And  I  can  say  see  that  we're  making  progress, 
but  in  many  of  these  cases  we're  really  talking  about  criminal 
fraud.  And  it  should  at  some  point  be  appropriate  when  people  are 
taking  millions  and  millions  of  dollars  to  put  them  in  jail. 

In  Philadelphia,  we  had  an  instance  with  one  provider  who,  was 
billing  millions  and  millions  of  dollars  for  prescription  drugs  that 
were  fraudulent.  A  deal  was  cut,  he  was  able  to  keep  his  house  on 
the  Main  Line  and  away  scot-free. 

Now,  I  know  that  wasn't  your  department,  that  was  the  U.S.  at- 
torney Greneral's  office  who  made  the  deal.  But  it  creates  a  percep- 
tion under  which  one  cast  of  characters  who  are  criminals  gets 
treated  in  one  way,  and  other  people  get  treated  in  a  different  way. 
And  so  even  though  I  want  to  compliment  you,  I  will  tell  you  that 
there's  still,  I  think,  a  concern  among  some  of  us  in  the  Cfongress, 
and  I  know  a  great  many  people  in  the  public  about  the  way  these 
things  get  handled. 

Mr.  Vladeck.  Thank  you.  I'm  actually — will  point  with  pride  to 
the  setting  of  agendas  and  the  actions  of  this  Attorney  General  and 
let  her  Special  Counsel  comment  more  on  the  extent  to  which  that 
sort  of  white  collar  crime  is  a  priority  for  the  administration  second 
only  to  that  of  >aolent  crime.  And  the  extent  to  which  the  willing- 
ness to  seek  appropriately  severe  penalties  against  white  collar 
criminals  is  increasingly  a  priority  in  the  Department  of  Justice.  I 
think  they  have  a  good  record  on  that.  I  think  they  can  appro- 
priately speak  to  that. 

Mr.  Fattah.  I  don't  have  any  more  questions,  Mr.  Chairman. 

Mr.  Shays.  I  thank  the  gentleman. 

Mr.  SchiflF. 

Mr.  SCHIFF.  Thank  you,  Mr.  Chairman. 

Mr.  Shays.  I  would  just  note  for  the  record  that  we've  been 
joined  by  Mr.  Martini  from  New  Jersey. 
Mr.  Martini.  Thank  you,  Mr.  Chairman. 

Mr.  SCHIFF.  I'll  be  brief,  Mr.  Chairman.  First,  I  just  want  to  com- 
mend your  leadership  in  pursuing  this  area  of  inquiry.  Under 
Chairman  Towns  in  the  last  Congress,  we  spent  a  great  deal  of 
time  on  the  issue  of  health  care  fraud,  both  generally  as  it  affected 
Federal  programs,  such  as  Medicare  and  Medicaid — I  might  add 
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the  Judiciary  Committee  spent  a  fair  amount  of  time  on  it  also. 
And  I  want  to  say,  what  stands  out  here  and  what  you've  identified 
is,  if  we  could  substantially  reduce  the  amount  of  fraud  in  the  sys- 
tem, we  could  expand  health  care  services  in  the  coimtry  without 
raising  taxes  and  without  reducing  services  to  anyone  else.  It's  just 
a  waste  in  terms  of  total  dollars  spent.  We  have  to  get  a  better  grip 
on  it. 

I  want  to  say  that  my  offer — ^in  my  offer  to  put  together  a  new 
bill  and  look  for  HCFA's  ideas  and  the  Department  of  Justice's 
ideas,  I  intend  to  proceed  as  a  member  of  your  subcommittee  with 
your  direction,  Mr.  Chairman,  on  how  you  wish  to  proceed. 

Mr.  Vladeck,  I  do  have  a  question.  That  is,  I  note  yoiir  discussion 
of  the  settlement  negotiations  that  might  occur  with  respect  to  al- 
leged health  care  fraud,  and  I  assume  you're  talking  about  negotia- 
tions that  are  handled  on  the  Government  side  by  the  Justice  De- 
partment; am  I  right? 

Mr.  Vladeck.  Yes,  sir. 

Mr.  ScHiFF.  And  I  note  that  you  talk  about,  well,  sometimes  they 
negotiate  whether  someone  can  stay  in  the  program  or  not  stay  in 
the  program.  And  to  tell  you  the  truth,  I'm  surprised  to  hear  that 
is  this  sense. 

I  know  the  Justice  Department  can  negotiate  whether  they  will 
pursue  jail  or  not  jail,  that's  their  prerogative,  and  I  sometimes 
have  some  difficulty  with  how  they've  handled  those  cases,  which 
I've  made  known  to  the  Justice  Department;  but  I'm  surprised  to 
learn  that  they  can  control  in  the  negotiations  whether  someone 
can  continue  to  do  business  with  your  department.  I  would  think 
that  your  department  would  retain  an  independent  role  and  ability 
to  make  that  decision  for  itself. 

So  I  wonder  if  you  could  clarify  that.  Did  I  understand  that 
right? 

Mr.  Vladeck.  Well,  that's  in  fact  what  I  said.  I'm  a  little  bit  con- 
cerned that  the  folks  who  in  fact  have — who  participate  in  those 
roles  answer  your  question  appropriately.  It  is  the  Inspector  Gen- 
eral who  has  the  authority  to  initiate  exclusion  proceedings  for 
Medicare  and  Medicaid.  They  are  very  much  a  part  of  settlement 
discussions  in  cases  of  this  sort.  And  in  terms  of  answering  your 
question  appropriately,  without  trying  to  evade  responsibility,  I 
really  think  I  have  to  defer  that  to  them,  sir. 

Mr,  SCHIFF.  To  whom? 

Mr.  Vladeck.  To  the  Inspector  General  and  to  the  representative 
of  the  Department  of  Justice,  who  are  the  next  witnesses  this 
morning. 


to  be  here  for  the  next  panel,  which  is  my  problem,  but  I  would 
still  ask  you,  as  the  head  of  the  agency,  if  you  know — ^if  not,  defer- 
ral is  fine— does  the  Justice  Department,  independent  of  your  agen- 
cy, make  an  agreement  as  to  whether  someone  can  continue  to  be 
in  your  program  that  is  somehow  binding  upon  you  as  Adminis- 
trator of  the  program? 

Mr.  Vladeck.  My  understanding,  and  again,  as  an  observer  in 
this  process,  my  understanding  is  in  a  couple  of  prominent  cases 
with  which  I've  been  familiar,  in  order  to  achieve  both  a  settlement 
and  rapid  remediation  of  some  of  the  problems  in  consultation  with 


Mr.  SCHIFF.  All  right.  Well,  I 


■I  may  or  may  not  be  able 
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the  Inspector  General,  whose  authority  it  is  we're  talking  about,  a 
decision  has  been  made  not  to  exclude  a  provider  from  the  pro- 

fram.  That's  part  of  the  whole  package  of  settlement.  And  that  is 
one  primarily  as  a  consultative  relationship  between  the  Depart- 
ment of  Justice  and  HHS,  as  represented  in  those  interests  by  the 
Inspector  General. 

Mr.  ScHiFF.  I  understand  your  answer,  and  I  want  to  say  that 
I  have  a  problem  with  the  Agency  going  that  far — I  mean,  the  De- 
partment of  Justice.  If  the  Department  of  Justice  wants  to  set  a 
condition,  if  you  want  to  stay  in  the  program  these  are  the  reme- 
dial measures  we  expect,  I  have  no  problem  with  that.  If  they  then 
impose  that  upon  your  agency,  I  have  a  real  problem  right  there. 
I  think  your  agency  should  be  the  final  controller  of  who's  doing 
business  with  your  agency. 

One  more  thing,  and  that  is,  you  were  referring  to  automating 
the  Medicare  system.  When  do  you  believe  that  will  be  accom- 
plished? 

Mr.  Vladeck.  Well,  it's — we  have  an  automated  system.  It's  real- 
ly integrating  our  automated  system.  And  again,  we  expect  to  be 
beginning  in  one  part  of  the  country  in  1997  and  to  be  nationwide 
in  1998. 

Mr.  ScHiFF.  What  will  you  be  able  to  do  in  a  fully  integrated 
automating  system?  If  you  could  answer  briefly,  I  would  appreciate 
it.  My  time  has  expired. 

Mr.  Vladeck.  Again,  we  will  be  able  to  have  a  single  on-line  data 
base  which  has  all  providers,  all  beneficiaries,  and  all  claims  in  the 
system,  accessible  through  a  single  data  base  and  data  system, 
with  modern  computer  technology  with  the  very  short  times  in 
order  to  get  into  those  subsystems  in  order  to  do  analyses  or  to  do 
automated  edits  and  pattern  analyses  of  information  coming  up 
through  the  claims  system. 

Mr.  ScHiFF.  All  right.  Thank  you,  Mr.  Vladeck. 

I  yield  back,  Mr.  Chairman. 

Mr.  Shays.  Thank  you.  Before  asking  Mr.  Martini  if  he  has  any 
questions,  I'd  just  like  to  say  that  once  again  I'm  troubled  by  your 
terminology.  You  said,  "as  an  observer  in  the  process."  I  feel  like 
somehow  you're  a  janitor  watching  what  is  happening,  and  not  the 
person  in  charge.  I  want  to  say  to  you,  that  I  think  you  have  to 
be  more  than  an  observer  in  this  process. 

Mr.  Green.  Mr.  Chairman,  if  I  could — I  apologize  for  interrupt- 
ing, but  I  share  your  concern.  In  fact,  as  the  head  of  the  agency, 
I  would  hope  that  if  we  don't — if  vou  don't  have  that  authority, 
then  you  should  have  it,  and  whether  it's  through  our  committee 
or  through  some  other  committee,  to  take  a  more  aggressive  role 
in  it. 

Mr.  Shays.  Thank  you. 
Mr.  Martini. 

Mr.  Martini.  Yes,  Mr.  Chairman,  thank  you.  I'd  like  to  yield  just 
a  moment  to  Mr.  Souder. 

Mr.  Souder.  I  wanted  to  ask  a  follow-up  question. 

Mr.  Shays.  Could  you  use  the  mike,  sir— the  other  mike? 

Mr.  Souder.  I  wanted  to  ask  a  follow-up  question  on  the  com- 
puter automatization. 

Mr.  Vladeck.  Yes,  sir. 
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Mr.  SouDER.  Have  you  made  a  decision  on  the  computer  compa- 
nies or  are  you  starting  that  process?  Is  1997  really  a  feasible  goal? 

Mr.  Vladeck.  We  are  well  along.  We  let  the  design  contract, 
which — through  the  usual  competitive  procurement,  which  was 
awarded  to  GTE,  in  early  1994.  So  we're  about  8  months — 18 
months,  not  quite  18  months  into  that  design  contract.  We  also 
have  what's  called  an  independent  verification  and  validation  con- 
tract to  sort  of  oversee  GTE's  work  on  the  contract.  And  we  are 
now  on  a  time  line  which  we're  well  along,  in  which  the  prototype 
site,  processing  site,  which  becomes  the  first  regional  site,  goes  up 
in  the  third  or  fourth  quarter  of  1997,  and  then  rolls  into  national 
implementation  in  1998.  So  we  are  very  much  on  that  timetable. 

Mr.  SouDER.  Thank  you. 

Mr.  Martini.  Thank  you,  Mr.  Chairman.  I  apologize.  My  apolo- 
gies to  the  witnesses  for  not  having  the  benefit  of  their  testimony; 
and  I  hope  these  questions  aren't  repetitive,  but  I  do  have  two. 

One  is  actually,  I  would  like  to  share  a  thought  with  you  based 
on  my  recent  visits  to  a  number  of  senior  centers  in  my  district. 
And  in  discussion  of  Medicare,  much  to  my  surprise,  when  we  dis- 
cussed the  Medicare  issue  and  the  need  to  make  it  more  effective 
and  to  get  rid  of  some  of  the  excesses  in  the  system,  I  was,  I  guess, 
very  surprised  to  see  that  many  of  the  seniors  came  forward  and 
shared  with  me  personally  the  excessive  amount  of  treatments  that 
they  often  are  urged  to  receive.  And  they  even  themselves  ques- 
tioned the  need  for  much  of  the  treatment  that  the  health  provid- 
ers are  urging  them  to  come  back  for  and  revisits,  et  cetera.  So  that 
was  one  observation  that  I  made. 

So  it's  clear  to  us  that  there  has  to  be  something  within  the  sys- 
tem that  would  minimize  that  encouragement  of  excessive  treat- 
ments. And  that  brings  me  to  the  topic  of  putting  the  control  of  the 
treatments  in  the  hands  of  the  beneficiaries  through  perhaps  a 
voucher  type  of  a  system,  in  which  we  give  the  principals,  the  el- 
derly in  the  Medicare  system,  a  certain  sum  of  money  each  year, 
up  to  a  certain  sum  of  money  to  be  able  to  be  used  for  their  medical 
care,  with  some  benefit  to  them  that  if  they  don't  use  the  entire 
amount,  they  get  some — some  benefits  by  retaining  some  amount 
or  putting  it  toward  the  next  year,  et  cetera. 

Now  this  is  a  concept  that  I  think  has  been  raised  and  discussed 
a  little  bit,  but  it  was  one  that  I  had  some  discussions  with  the  sen- 
iors in  these  different  groups.  Do  you  have  any  thoughts  on  that? 

Mr.  Vladeck.  Yes,  sir.  The  problem  with  that  is  twofold.  One 
gets  to  the  fundamental  nature  of  insurance.  Medicare  beneficiaries 
are  very  heterogeneous  in  terms  of  their  need  for  services.  And  the 
ability  to  attach  to  an  individual  a  voucher  that  adequately  reflects 
their  relative  risk  at  the  individual  level  creates  all  kinds  of  prob- 
lems. 

For  example,  about  10  percent  of  Medicare  beneficiaries  use  no 
Medicare  billed  services  in  the  course  of  any  year.  When  we  talk 
about  an  average  cost  of  $4,800  per  beneficiary,  these  3  million 
people  whose  cost  is  zero  are  a  part  of  that  insurance  pool.  If  you 
take  those  folks  and  gave  them  a  $4,800  voucher,  you  would  be  out 
a  substantial  amount  of  money. 

Mr.  Martini.  I  guess  the  voucher  concept  was  more — I  should 
have  been  clearer  in  the  discussion.  I  think  it — my  knowledge  on 
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this  is  somewhat  limited,  but  it's  a  concept  that  Fve  been  hearing. 
It's  more  toward  the  purchasing  of  insurance,  so  that  there's  a  sum 
that  they  would  be  allotted,  and  then  if  they  want  the  Cadillac  of 
insurance  coverage,  they  would  be  spending  more.  If  they  want  a 
pure  HMO,  they  would  be  spending  less,  but  they  would  have  in- 
centives within  that  system  to  avail  themselves  of  different  types 
of  insurance  and  retain  some  of  the  savings,  I  guess,  themselves  di- 
rectly. But  that  may  not  get  to  the  excesses  of  treatment. 

Mr.  Vladeck.  If  you  look  at  the  market  for  individual  insurance 
at  the  moment,  you  have  a  number  of  problems  there  that  would 
be  exacerbated  for  a  Medicare  population. 

First,  if  we  learned  one  thing  in  health  reform,  we  learned  that 
the  least  expensive  way  to  provide  health  insurance  is  through 
marketing  individual  policies,  that  it's  the  large  groups  that  do  the 
best  job  both  of  keeping  their  administrative  costs  low  and  of  nego- 
tiating good  deals  with  health  care  providers  in  terms  of  prices. 

Second,  it  is  almost  impossible  as  a  practical  matter,  without  a 
very  large  bureaucracy,  to  prevent  risk  selection  behaviors,  or  so- 
called  "creaming"  among  private  insurers.  And  again,  given  a  popu- 
lation that's  very  heterogeneous  with  respect  to  risk,  any  system  of 
the  kind  you're  describing  creates  an  enormous  incentive  for  insur- 
ers to  profit  not  by  more  efficiently  providing  services,  but  by  only 
covering  the  least  expensive  people. 

The  third  and  most  basic  problem  is  really  a  philosophical  one. 
The  Medicare  benefit  is  a  defined  set  of  benefits  to  which  bene- 
ficiaries are  entitled  in  large  part  by  virtue  of  the  contributions 
they  made  during  their  working  lives.  What  the  sort  of  voucher 
you're  talking  about  does  is  turn  it  into  a  defined  contribution  in 
which  the  Government  says  to  the  beneficiary,  here  is  a  check  for 
$4,800  or  $5,000  or  whatever.  If  you  can  buy  something  better  in 
the  private  market,  more  power  to  you.  If  you  can't,  you're  out  of 
luck.  And  that  seems  to  me  to  be  a  fundamental  reneging  on  the 
commitment  that  the  Medicare  system  represents  to  the  folks  who 
contributed  to  it. 

Mr.  Martini.  I  see  my  time  has  expired. 

Mr.  Chairman,  I  just  have  some  comments  I'd  like  it  submit  for 
the  record. 

Mr.  Shays.  Without  question,  then  they  will  be  submitted. 
Mr.  Martini.  Thank  you. 

[The  prepared  statement  of  Hon.  William  J.  Martini  follows:! 

Prepared  Statement  of  Hon.  William  J.  Martini,  a  Representative  in 
Congress  From  the  State  of  New  Jersey 

Thank  you  Mr.  Chairman.  I  want  to  join  in  congratulating  you  for  holding  today's 
hearing.  I  feel  that  of  all  the  hearings  we  will  hold  this  year  this  may  be  the  most 
important  issues  we  will  deal  with  in  the  104th  Congress. 

The  reality  is  hard  to  swallow,  but  Medicare  will  be  bankrupt  in  seven  years.  If 
this  Congress  does  not  do  anything  to  save  Medicare  by  2002,  no  one  will  be  able 
to  receive  the  benefits  of  the  Medicare  system. 

Once  Medicare  funds  are  depleted,  Medicare  will  simply  not  be  able  to  pay  the 
bills.  I  cannot  just  sit  back,  as  other  Congresses  have  done,  when  faced  with  major 
public  policy  problems.  I  cannot  let  Medicare  become  obsolete.  This  program  affects 
the  lives  of  too  many  Americans  and  too  many  constituents. 

While  we  in  Congress  begin  the  process  of  developing  a  strategy  to  save  Medicare, 
one  of  the  main  aspects  to  that  strategy  must  to  be  the  elimination  of  waste,  fraud 
and  abuse  in  the  Medicare  and  Medicaid  system. 
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The  American  people  have  demanded  a  solvent  Medicare  system  and  a  Federal 
bureaucracy  that  is  smaller,  smarter,  and  less  costly.  Today,  we  must  begin  a  dia- 
logue on  how  to  deliver  these  services  more  efficiently  and  at  a  cheaper  cost.  We 
must  control  the  growth  of  Medicare  so  that  our  seniors  will  have  a  viable  system 
todav  and  in  the  future. 

Wnile  it  is  important  that  we  control  costs,  it  is  imperative  that  we  banish  the 
waste,  fraud  and  abuse  that  permeates  the  Medicare  and  Medicaid  programs.  I  am 
dismayed  that  the  American  taxpayer  may  be  funding  as  much  as  $24  biUion  a  year 
in  Medicare  and  Medicaid  fraud.  We  can  no  longer  tolerate  this!  Every  dollar  lost 
in  waste  is  one  less  dollar  that  can  go  to  services  of  real  participants  in  this  pro- 
gram. 

The  consequences  of  this  widespread  abuse  are  devastating.  I  commend  the  Clin- 
ton administration  for  it's  "Operation  Restore  Trust  Initiative".  However,  I  believe 
that  we  can  go  further  and  we  owe  it  to  the  American  people  to  do  a  better  job  of 
curbing  abuses  in  the  Medicare  and  Medicaid  programs. 

One  program,  in  particular,  with  which  I  have  great  concerns  is  the  Non-Emer- 
gency Transportation  (NEMT)  program.  For  those  of  you  who  are  not  familiar  with 
NEMT,  this  is  the  program  in  which  taxpayers  get  taken  for  ride! 

Mr.  Chairman,  taxicab  companies  and  medical  transport  services  across  America 
are  getting  rich  ofT  this  Federal  debacle.  One  company  in  Palm  Beach  County  Flor- 
ida billed  the  Government  for  over  $4  million  last  year  alone. 

This  program  does  not  allow  people  to  pick  up  their  food  stamps  or  welfare 
checks,  but  the  American  people  in  many  cases  pay  for  them  to  go  to  the  doctor  or 
some  cases  the  maU. 

The  evidence  of  abuse  in  the  NEMT  program  is  overwhelming,  and  yet  the  Fed- 
eral Government  continues  to  fund  this  program  year  in  and  year  out. 

It  is  time  to  re-examine  the  NEMT  program.  I  would  hope  that  in  your  efforts 
to  combat  waste,  fraud,  and  abuse  in  Medicare  and  Medicaid  you  will  closely  exam- 
ine the  merits  of  this  questionable  program. 

I  would  also  call  upon  this  committee  to  take  steps  to  beckon  to  those  beyond  the 
Washington  crowd  to  the  vast  majority  of  individuals  beyond  the  beltway  to  find 
other  examples  of  waste,  fraud  and  abuse  in  the  system.  Who  better  to  find  the  deep 
rooted  problems  in  the  system,  then  the  people  in  the  trenches  who  must  deal  with 


Mr.  Chairman,  in  my  congressional  district  I  have  established  a  Medicare  Advi- 
sory Panel,  referred  to  as  MAP.  Because  these  individuals  represent  a  broad  spec- 
trum of  the  medical  community,  they  will  be  better  able  to  devise  unique  strategies 
to  both  save  the  Medicare  system  and  give  a  grassroots  perspective  of  where  we  can 
eliminate  waste. 

Mr.  Shays.  Is  there  any  Member  here  who  would  Hke  to  ask  an- 
other question  before  we  go  on  to  the  next  panel? 
Mr.  Chrysler. 

Mr.  Chrysler.  If  I  could  just  correct  the  record,  I  mentioned 
home  health  care  is  paid  for  my  Medicare.  I  meant  nursing  home 
care.  I  apologize  for  that,  in  that  question. 

Mr.  Vladeck.  Thank  you. 

Mr.  Chrysler.  If  there  was  just  one  more  question  that  I  could 
ask,  why  does  the  health  care  program  continue  to  do  business 
with  providers  who  have  been  found  guilty  of  fraud? 

Mr.  Vladeck.  Again,  when  possible,  we  try  to  see  that  they're  ex- 
cluded from  the  program.  And  unless  they  have  been  formally  ex- 
cluded under  a  process  that's  specified  in  law  which  gives  them  cer- 
tain due  process  protections,  we're  obligated  to  keep  them  in  until 
we  can  get  them  out. 

Mr.  Chrysler.  What  additional  authority  do  you  need  to  not  do 
business  with  them? 

Mr.  Vladeck.  Well,  I  think  the  message  is  that  the  legal — the 
statutory  authority  is  probably  adequate.  What  we  felt  for  a  long 
time  we  needed  were  the  resources  to  more  effectively  pursue  these 
cases.  And  we  have  some  proposals  and  suggestions  for  how  to  do 
that. 

Mr.  Martini.  Mr.  Chairman,  do  we  have  time  for  one  short  
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Mr,  Shays.  If  you  would  like  to  ask  another  question,  Fd  open 
it  up  to  both  sides  and  be  happy  to  have  you  ask  a  question. 

Mr.  Martini.  If  I  may,  just  as  a  follow-up  to  a  question  that  I 
had  asked  during  another  hearing  some  time  ago  of  the  Secretary 
with  respect  to  the  NEMT  program  and  a  lot  of  the  abuses  that 
exist  in  that  program,  and  I  guess  the  question  that  comes  to  mind, 
and  there's  probably  a  good  answer  for  it,  but  maybe  you  can  bring 
that  one,  with  all— in  the  face  of  all  of  the  abuses  in  that  program, 
which  I  think  have  been  acknowledged  by  virtually  everyone;  why 
should  we  even  continue  that  program? 

We  have  other  services  such  as  food  stamps,  welfare  benefits,  et 
cetera,  where  people  have  to  go  and  receive,  to  pick  up,  get  the  ben- 
efit of  those  programs.  And  again — or  what  can  we  do  to  make  that 
a  more  efficient  program?  I  have  not  gotten  an  answer  from  the 
Secretary  on  that.  She  had  indicated  she  would  provide  us  with  an 
answer  as  to  some  of  the  steps  that  have  been  taken,  but  we 
haven't  yet  heard  from  her. 

Mr.  Vladeck.  Well,  thank  you,  sir.  I  apologize  that  it's  taken 
that  long  for  the  Secretary's  response,  and  I  can  promise  you  you'll 
have  it  today.  But  let  me  say  more  generally  that,  again  within  the 
structure  of  the  Medicaid  program,  nonemergency  medical  trans- 
portation is  one  of  those  things  where  we  have  traditionally  per- 
mitted the  States  to  decide  whether  that's  going  to  be  a  covered 
benefit  or  not.  And  in  many  instances  they've  decided  that  in  order 
to  get  people  in  rural  areas  or  in  certain  inner  city  communities  to 
services,  if  they  don't  provide  nonemergency  transportation,  they 
end  up  calling  911  and  Medicaid  ends  up  paying  for  an  ambulance. 

Now,  in  order  to  address  some  of  the  abuses  you've  discussed, 
there  are  several  things  we  need  to  do.  One  of  them  is  to  raise 
again  the  question  of  whether  we  should  reduce  the  matching  rate 
for  States  which  are  using  that  as  a  service  rather  than  adminis- 
trative cost. 

And  a  second  issue  is  to  address  specifically  some  of  the  ways  in 
which  the  kinds  of  abuses  you've  talked  about  and  helped  identify 
can  be  controlled  in  some  of  the  ways  that,  for  example,  folks  in 
New  Jersey  have  begun  to  do  much  more  effectively,  we  think,  over 
the  last  few  months. 

And  again,  the  Secretary's  response  has  some  more  of  the  details 
of  that.  We'll  be  happy  to  go  into  that  with  you. 

Mr.  Martini.  Thank  you  very  much. 

Mr.  Shays.  I  appreciate  your  testimony,  Mr.  Vladeck.  This  sub- 
committee is  going  to  follow  up  on  the  work  done  in  the  past,  and 
will  be  very  active  with  HCFA. 

We  know  you  have  a  tremendous  task  and  fraud  is  just  one  part 
of  it,  but  it's  a  gigantic  part,  and  we  intend  to  have  you  back  before 
this  subcommittee  to  get  into  this  in  depth.  We  want  to  encourage 
you  to  be  very  outspoken  on  waste  and  fraud  in  the  months  to 
come. 

Mr.  Vladeck.  I  appreciate  that.  I  look  forward  to  being  invited 
back  and  to  working  with  you,  and  I  thank  you  very  much. 
Mr.  Shays.  Thank  you  very  much. 

Our  next  panel  is  June  Gibbs  Brown,  Inspector  General  of  HHS; 
and  Gerald  Stem,  Special  Counsel,  Health  Care  Fraud,  Depart- 


37 


ment  of  Justice.  I'm  sorry,  I  should  have  asked  you  to  remain 
standing  so  I  could  swear  you  in.  Since — Ellen  Boyd? 
Ms.  Boyd.  Eileen. 

Mr.  Shays.  I'm  sorry,  Eileen.  Since  you  may  be  asked  to  speak 
directly  and  respond  to  a  question,  we'll  swear  you  in  as  well.  If 
you  would  raise  your  right  hands. 

[Witnesses  sworn]. 

Mr.  Shays.  For  the  record,  all  three  witnesses  responded  in  the 
affirmative. 

And  we  welcome  your  testimony.  You  obviously  are  free  to  sum- 
marize, and  we  look  forward  to  asking  you  questions. 
We'll  start  with  you,  Ms.  Brown. 

STATEMENTS  OF  JUNE  GIBBS  BROWN,  INSPECTOR  GENERAL, 
U.S.  DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES,  AC- 
COMPANIED BY  EILEEN  BOYD,  ASSISTANT  INSPECTOR  GEN- 
ERAL, OFFICE  OF  CIVIL  FRAUD  AND  ADMINISTRATIVE  ADJU- 
DICATION; AND  GERALD  STERN,  SPECIAL  COUNSEL, 
HEALTH  CARE  FRAUD,  U.S.  DEPARTMENT  OF  JUSTICE 

Ms.  Brown.  Thank  you,  Mr.  Chairman. 

Mr.  Shays.  You  need  to  bring  the  mike  closer  to  you. 

Ms.  Brown.  OK.  Can  you  hear  now? 

Mr.  Shays.  Yes,  except  if  you — ^you  know,  it  might  work  better 
to  have  it  in  front,  even  if  it's  further  away,  so  it's  getting  your 
voice  directly.  You  can  move  the  water. 

Ms.  Brown.  Good  morning,  Mr.  Chairman  

Mr.  Shays.  Good  morning.  We  hear  you. 

Ms.  Brown  [continuing].  And  members  of  the  subcommittee.  I'm 
June  Gibbs  Brown,  Inspector  General  of  the  Department  of  Health 
and  Human  Services.  With  me  is  Eileen  Boyd,  the  Assistant  In- 
spector General  for  our  Office  of  Civil  Fraud  and  Administrative 
Adjudication.  Mrs.  Boyd  is  also  a  member  of  the  board  of  directors 
of  the  National  Health  Care  Antifraud  Association. 

As  requested  by  the  subcommittee,  I'll  focus  my  testimony  this 
morning  on  administrative  sanctions  and  our  efforts  to  protect 
Medicare  and  Medicaid  from  repeat  offenders. 

Our  office  works  closely  with  the  U.S.  Department  of  Justice  in 
identifying  and  prosecuting  fraudulent  and  abusive  health  care 
providers.  When  the  Department  of  Justice  declines  a  case  for 
criminal  and  civil  prosecution,  then  we  decide  whether  to  independ- 
ently exercise  HHS  authorities  for  imposing  administrative  sanc- 
tions. These  sanctions  include  civil  monetary  penalties,  assess- 
ments and/or  program  exclusions.  I'll  describe  the  sanctions  briefly. 

Mr.  Shays.  Could  you  just  suspend  for  1  second?  Are  you  plan- 
ning to  come  back,  Mr.  Souder?  If  you  and  the  ranking  member 
could  leave  right  now,  we  could  continue  with  the  testimony  and 
then  try  to  hold  on  for  questions. 

Thank  you. 

Ms.  Brown.  The  Civil  Monetary  Penalty  Law  was  enacted  in 
1981  as  an  administrative  alternative  to  civil  prosecution  under  the 
False  Claims  Act.  The  CMPL  provides  a  means  to  impose  these 
civil  monetary  penalties  and  assessments  on  individuals  and  enti- 
ties who  submit  false  or  improper  claims  for  payment  under  Medi- 
care, Medicaid,  and  other  State  health  care  programs.  The  CMPL 
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also  authorizes  the  exclusion  of  a  provider  from  program  participa- 
tion. 

In  addition  to  the  CMPL,  there  are  mandatory  exclusion  provi- 
sions in  the  Social  Security  Act.  These  provisions  require  the  OIG 
to  exclude  any  individual  or  entity  for  a  minimum  of  5  years,  based 
on  a  conviction  for  Medicare  or  Medicaid  program  related  fraud,  or 
for  patient  abuse  and  neglect. 

Other  provisions  of  the  act  authorize,  rather  than  require,  exclu- 
sion from  program  participation  if  under  certain  criteria  the  OIG 
determines  an  exclusion  of  a  provider  would  be  warranted.  Once  a 
program  exclusion  is  imposed.  Federal  program  payment  may  not 
be  made  to  any  individual,  business  or  facility  for  items  or  services 
furnished,  ordered  or  described  by  an  excluded  individual  or  entity. 
The  OIG-imposed  exclusions  apply  not  only  to  HHS  programs,  but 
also  to  all  other  executive  branch  procurement  and 
nonprocurement  programs  and  activity. 

At  the  conclusion  of  the  specified  exclusion  period,  reinstatement 
to  Medicare,  Medicaid  and  other  State  health  care  programs  is  not 
automatic.  A  provider  may  be  reinstated  only  if  the  OIG  deter- 
mines that  certain  criteria  are  met.  HHS  regulations  specify  the 
factors  that  are  to  be  considered.  Violating  the  terms  of  an  OIG- 
imposed  program  exclusion  could  result  m  criminal  prosecution 
and/or  civil  monetary  penalties  against  the  excluded  provider. 

Attached  to  my  written  testimony  is  a  chart  entitled  Historical 
Data.  I  have  brought  an  enlargement  of  this  chart  with  me  today. 
Of  the  8,583  exclusions  that  have  been  implemented,  1,335  health 
care  providers  have  met  the  criteria  for  and  have  been  reinstated. 
Currently,  7,202  providers,  or  83.9  percent,  are  either  eligible  to 
apply  for  reinstatement  or  are  still  within  their  specified  period  of 
exclusion.  Of  these,  1,546  are  eligible  to  apply,  but  have  not  been 
reinstated  either  because  they  did  not  request  it,  their  request  was 
denied,  or  they  have  abandoned  their  request  by  not  providing  nec- 
essary authorization  and  information. 

Weve  identified  46  providers  as  repeat  offenders.  This  means 
that  a  second  problem  occurred  either  while  an  exclusion  was  in  ef- 
fect or  shortly  after  reinstatement  occurred.  And  that  second  prob- 
lem triggered  a  new  or  additional  sanction  to  be  imposed.  Repeat 
offenders  represent  about  0.5  percent  of  the  total  exclusions  im- 
posed in  1984 — or  since  1984. 

In  order  to  curb  recidivism  by  health  care  providers,  OIG  initia- 
tives have  brought  investigators,  auditors  and  evaluators  together 
as  a  team,  communicating  with  HCFA  officials  to  review  problem 
areas.  For  example,  we've  been  seeking  the  development  of  a  uni- 
form provider  application  and  agreement.  This  would  be  used  by  all 
physicians  and  other  providers  when  applying  for  participation  in 
the  Medicare  program.  We  will  continue  to  encourage  HCFA  in  this 
matter. 

Also,  the  OIG  has  been  working  with  HCFA  on  utilizing  unique 
physician  identification  numbers,  also  known  as  the  UPIN  num- 
bers. Including  UPIN  numbers  in  recordkeeping  allows  the  Medi- 
care contractors  to  more  readily  identify  excluded  physicians.  The 
process  by  which  provider  numbers  are  issued  is  undergoing  im- 
provement, and  as  a  result  of  OIG  inspections,  HCFA  has  under- 
taken several  initiatives  to  address  the  problems  identified  and  to 
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improve  its  provider  number  process.  An  opportunity  to  increase 
awareness  of  sanctioned  providers  is  through  the  National  Practi- 
tioner Data  Bank,  administered  by  the  Public  Health  Service.  This 
data  bank  tracks  malpractice  payments,  clinical  privilege,  and  li- 
censure actions  taken  against  physicians  and  dentists.  The  infor- 
mation is  then  available  to  all  hospitals  and  licensing  boards  for 
their  use.  We're  seeking  data  input  and  retrieval  access  to  this  sys- 
tem. 

Apart  from  the  PHS  data  bank,  we  support  establishing  an  inde- 
pendent central  repository  for  the  reporting  of  final  adverse  actions 
taken  against  health  care  providers.  Along  these  lines,  we're  work- 
ing with  HCFA,  the  Medicaid  Fraud  Control  Units,  and  the  FBI  to 
create  a  data  base  for  health  care  fraud  and  abuse  purposes. 

There  are  still  some  loopholes  that  allow  fraud  and  abuse  to 
thrive,  and  I'd  like  to  mention  two  examples  specifically.  We  have 
found  that  unscrupulous  owners  often  simply  reincorporate  an  ex- 
cluded company  into  another  company,  and  continue  doing  busi- 
ness with  the  Federal  Government. 

As  the  law  currently  provides,  if  an  owner  is  convicted  and  ex- 
cluded, then  we  can  exclude  any  company  associated  with  that  in- 
dividual. However,  if  it  is  the  company  that's  convicted  and  ex- 
cluded, we  have  no  recourse  to  take  action  against  the  owner  of  the 
company.  That  individual  is  free  to  reincorporate  or  start  another 
business  with  no  fear  of  exclusion.  We  would  propose  an  amend- 
ment to  provide  the  Department  with  the  authority  to  exclude  cer- 
tain individuals  when  the  company  is  convicted  and  excluded. 

The  second  situation  involves  health  care  providers  who  bill  Med- 
icare, Medicaid  or  other  State  health  care  programs  for  services 
rendered,  ordered  or  directed  by  an  excluded  employee.  Currently, 
the  strict  liabilitv  standard  for  imposing  monetary  penalties  for 
services  rendered,  ordered  or  directed  by  an  excluded  individual 
only  applies  to  the  excluded  individual.  Expanding  CMPL  coverage 
to  employers  of  excluded  individuals  would  encourage  them  to  as- 
certain tne  participation  status  of  employees  prior  to  submitting 
claims. 

Moreover,  such  an  amendment  to  the  CMPL  would  give  the  OIG 
authority  to  hold  the  employer  strictly  liable  for  health  care  claims 
submitted  in  connection  with  an  excluded  employee.  We  encourage 
the  committee  to  consider  such  amendments  to  the  Department's 
administrative  authorities. 

This  concludes  my  oral  testimony,  and  I  would  be  pleased  to  an- 
swer any  questions. 

Mr.  Shays.  Thank  you. 

[The  prepared  statement  of  Ms.  Brown  follows:] 

Prepared  Statement  of  June  Gibbs  Brown,  Inspector  General,  U.S. 
Department  of  Health  and  Human  Services 

Good  morning  Mr.  Chairman  and  members  of  the  Committee.  I  am  June  Gibbs 
Brown,  Inspector  General  of  the  U.S.  Department  of  Health  and  Human  Services 
(HHS).  With  me  is  Eileen  T.  Boyd,  Assistant  Inspector  General  for  our  Office  of 
Civil  Fraud  and  Administrative  Adjudication.  Ms.  Boyd  is  also  a  member  of  the 
Board  of  Directors  of  the  National  Health  Care  Anti -fraud  Association. 

As  requested  by  the  subcommittee,  I  will  focus  my  testimony  this  morning  on  ad- 
ministrative sanctions  for  health  care  fraud  and  abuse  and  our  efforts  to  protect 
HHS  programs  from  repeat  offenders — ^health  care  practitioners  who  have  defrauded 
or  abused  our  health  care  financing  programs  and/or  beneficiaries  and  who  may 
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seek  to  continue  their  aberrant  behavior  at  the  taxpayers'  expense.  Specifically,  I 
will  focus  on  our  civil  and  administrative  authorities  with  respect  to  participation 
in  Medicare,  Medicaid,  Maternal  and  Child  Health  Services  Block  Grants,  and  Block 
Grants  to  States  for  Social  Services  programs. 

OFFICE  OF  INSPECTOR  GENERAL — OVERVIEW 

The  Ofiice  of  Inspector  General  (OIG)  at  the  Department  of  Health  and  Human 
Services  was  created  by  statute  in  1976  and  is  charged  with  protecting  the  integrity 
of  departmental  programs,  as  well  as  promoting  their  economy,  efficiency,  and  effec- 
tiveness. The  OIG  meets  this  challenge  through  a  comprehensive  program  of  audits, 
program  evaluations,  and  investigations  designed  to  improve  the  management  of  the 
Department  and  to  protect  its  programs  and  beneficiaries  from  fraud,  waste,  and 
abuse.  Our  role  is  to  detect  and  prevent  fraud  and  abuse  and  to  ensure  that  bene- 
ficiaries receive  high  quality  and  necessary  services  at  appropriate  payment  levels. 

INTERAGENCY  COOPERATION  ON  FRAUD  CONTROL 

Investigations 

The  OIG  works  in  cooperation  with  other  law  enforcement  officials  outside  our  De- 
partment. For  example,  along  with  the  Department  of  Justice,  we  established  an  Ex- 
ecutive Level  Health  Care  Fraud  Policy  Group.  The  group  includes  representatives 
of  the  Attorney  General's  office,  the  Civil  and  Criminal  Divisions  of  the  Department 
of  Justice,  the  Federal  Bureau  of  Investigation,  and  our  ofiice.  We  have  been  work- 
ing to  identify  new  methods  of  proceeding  against  health  fraud,  identifying  priority 
areas  for  increased  enforcement,  and  breaking  down  "red  tape"  barriers. 

In  addition,  we  and  the  Inspectors  (reneral  of  five  other  Federal  agencies  have 
formed  an  Inspector  General  Health  Care  Fraud  Coordination  Council.  We  also  seek 
to  coordinate  our  efforts  with  the  majority  of  honest  providers  who  want  to  see  fraud 
reduced.  One  very  good  example  of  our  efforts  to  coordinate  both  within  the  Govern- 
ment and  with  the  private  sector  is  Operation  Restore  Trust,  a  program  we,  the 
Health  Care  Financing  Administration,  and  the  Administration  on  Aging  have  initi- 
ated. This  initiative  includes  a  voluntary  disclosure  component  and  public  access  to 
a  health  care  fraud  hotline.  We  are  involving  a  full  range  of  Federal.  State  and  local 
government,  and  private  resources  in  this  effort.  Operation  Restore  Trust  is  being 
piloted  in  the  five  States  with  the  largest  Medicare  and  Medicaid  populations,  i.e., 
California,  New  York,  Florida,  Texas,  and  Illinois. 

Our  investigative  activities  are  coordinated  with  other  law  enforcement  organiza- 
tions like  the  Medicare  contractor  fraud  units,  State  Medicaid  Fraud  Control  Units, 
the  Federal  Bureau  of  Investigation,  the  Drug  Enforcement  Agency,  the  Defense 
Criminal  Investigative  Service  (the  investigative  arm  of  the  Department  of  Defense 
Office  of  Inspector  General),  the  U.S.  Postal  Inspection  Service,  the  Internal  Reve- 
nue Service,  and  State  and  local  authorities.  These  agencies  collaborate  in  inves- 
tigating matters  arising  under  various  Federal  and  State  laws,  including  alleged 
misconduct  by  health  care  providers  and  others  participating  in  the  Medicare,  Med- 
icaid, and  other  State  health  care  programs. 

Prosecutions 

We  work  very  closely  with  the  U.S.  Department  of  Justice  in  identifying  and  pros- 
ecuting fraudulent  and  abusive  health  care  providers.  We  refer  cases  for  prosecution 
to  the  DOJ  (including  United  States  Attorneys'  offices)  to  initiate  criminal  or  civil 
actions  in  Federal  court.  If  the  DOJ  action  results  in  a  program-related  criminal 
conviction,  the  convicted  health  care  provider  is  excluded  from  program  participa- 
tion for  a  minimum  period  of  5  years. 

Alternatives  to  Prosecution 

When  the  DOJ  declines  a  case  for  criminal  or  civil  prosecution,  the  OIG  must  de- 
cide whether  to  exercise  the  Department's  administrative  authorities  for  imposing 
sanctions  such  as  civil  monetary  penalties,  assessments,  and/or  program  exclusions. 
Because  of  its  delegated  authority  to  impose  such  sanctions,  the  OIG  is  an  impor- 
tant component  in  triaging"  a  health  care  fraud  or  abuse  case;  that  is,  determining 
the  best  legal  remedy  or  combination  of  legal  remedies  to  be  utilized. 

Thus,  although,  in  certain  cases,  prosecution  by  DOJ  may  be  ruled  out,  we  are 
able  to  assure,  throu^  the  imposition  of  sanctions,  that  those  health  care  providers 
who  have  defrauded  or  abused  our  programs  or  beneficiaries  are  precluded  from  ex- 
ploiting the  system  in  the  future.  To  insure  that  appropriate  legal  remedies  are  uti- 
lized in  each  particular  case,  the  OIG  reviews  all  of  the  available  case  file  material, 
determines  which,  if  any,  administrative  sanctions  would  be  most  appropriate,  and 
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coordinates  its  efforts  across  the  Government,  e.g.,  with  other  Federal  and  State  law 
enforcement  agencies. 

In  Fiscal  Year  (FY)  1994,  the  OIG  assisted  in  the  collection  of  more  than  $440 
million  in  penalties  and  assessments  and  imposed  1,265  administrative  exclusions. 

The  administrative  sanctions  imposed  by  the  OIG  are  derived  from  authorities 
provided  to  the  Department  by  sections  1128,  1128A  and  1156  of  the  Social  Security 
Act  (Act).  The  Secretary  has  delegated  these  administrative  sanction  authorities  to 
the  OIG.  A  chart  listing  the  authorities  is  attached. 

CIVIL  MONETARY  PENALTIES  AND  ASSESSMENTS 

The  Civil  Monetary  Penalty  Law  (CMPL),  section  1128A  of  the  Social  Security 
Act,  was  enacted  in  1981  as  an  alternative  administrative  remedy  to  civil  prosecu- 
tion under  the  False  Claims  Act.  It  provides  a  means  to  administratively  impose 
civil  monetary  penalties  and  assessments  on  individuals  and  entities  who  submit 
false  or  improper  claims  for  payment  under  Medicare,  Medicaid,  and  the  other  State 
health  care  programs.  The  CMPL  also  authorizes  for  the  exclusion  of  the  provider 
from  program  participation. 

Penalties  may  be  imposed  for  amounts  up  to  $2,0(X)  per  false  or  fraudulent  line 
item  or  service  on  a  claim.  An  assessment  may  also  be  levied  for  not  more  than 
twice  the  amount  claimed  for  each  item  or  service  which  formed  a  basis  for  the  pen- 
alty. These  penalties  may  be  imposed  for  a  variety  of  fraud  or  abuse  violations  in- 
cluding fraud,  billing  or  charging  violations,  patient  and  beneficiary  protection  is- 
sues, circumvention  of  regulatory  requirement,  physician  protection,  or  improper 
disclosure  of  information.  (See  attached  chart  on  the  CMP  process.) 

PROGRAM  EXCLUSIONS 

Mandatory  Exclusions 

The  most  significant  exclusion  authority  in  terms  of  OIG  priority  and  workload 
are  the  mandatory  exclusion  provisions  in  section  1128(a)  of  the  Social  Security  Act. 
The  implementation  of  this  authority  is  closely  allied  with  the  criminal  enforcement 
provisions  of  the  law.  This  section  of  the  law  requires  the  OIG  to  exclude  any  indi- 
vidual or  entity  for  a  minimum  period  of  5  years  based  on  convictions  for  Medicare 
or  Medicaid  program-related  crimes  or  for  patient  abuse  and  neglect.  In  FY  1994, 
the  OIG  processed  288  exclusions  derived  from  the  conviction  of  a  program-related 
crime  and  183  derived  from  patient  abuse  or  neglect  convictions. 

Permissive  Exclusions 

Various  provisions  in  section  1128(b)  of  the  Act  authorize,  rather  than  require,  the 
exclusion  of  individuals  or  entities  from  program  participation  if,  under  certain  cri- 
teria, the  OIG  determines  an  exclusion  to  be  warranted.  Permissive  exclusions  may 
be  taken  based  on  convictions  for  non-Medicare/Medicaid  health  care  fraud,  theft, 
financial  misconduct  or  controlled  substance  violations.  Exclusions  may  also  be  im- 
posed based  on  license  suspensions  and  revocations  and  sanctions  imposed  by  other 
Federal  or  State  health  agencies. 

The  OIG  may  also  impose  an  exclusion  based  on  a  State  peer  review  organization 
(PRO)  recommendation  that  an  individual  or  entity  has  failed  to  meet  statutory  obli- 
gations. These  obligations  are  to  provide  care  that  is  medically  necessary,  meets  pro- 
fessionally recognized  standards  of  health  care,  and  is  properly  documented.  A  de- 
termination of  unwillingness  or  inability  to  comply  with  these  statutory  obligations 
is  necessary  before  any  exclusion  can  be  imposed. 

If  an  excluded  individual  has  a  direct  or  indirect  ownership  or  control  interest  of 
5  percent  or  more  in  any  health  care  entity  (such  as  a  hospital  or  clinical  labora- 
tory), or  is  an  ofUcer,  director,  agent,  or  managing  employee  of  that  entity,  that  en- 
tity may  also  be  excluded  from  participating  in  the  programs. 

The  OIG  is  also  required  to  exclude  health  care  providers  who  have  failed  to  repay 
or  to  enter  into  an  agreement  to  repay  a  Federal  health  education  assistance  loan 
(HEAL  program).  These  providers  remain  excluded  until  the  debt  is  completely  re- 
paid. 

Effect  of  Program  Exclusions 

Once  a  program  exclusion  is  imposed.  Federal  program  payment  may  not  be  made 
to  any  individual,  business  or  facility,  e.g.,  a  hospital  or  home  health  agency,  for 
items  or  services  furnished,  ordered,  or  prescribed  by  an  excluded  individual  or  en- 
tity. There  is  an  exception  for  emergency  items  or  services,  under  certain  conditions. 
Additionally,  no  Federal  funds  can  be  used  to  pay  any  administrative  or  manage- 
ment services,  including  a  salary  or  fringe  benefits,  related  to  the  delivery  of  a 
health  care  item  or  service  rendered  to  a  program  beneficiary. 
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Scope  of  Exclusions 

As  set  forth  in  departmental  regulations,  OIG  exclusions  are  effective  with  respect 
to  participation  in  Medicare,  State  health  care  programs,  and  all  other  Federal  non- 
procurement  programs,  e.g.,  the  Federal  Emoloyees'  Health  Benefits  Program 
(FEHBP),  These  regulations  are  currently  being  broadened  in  light  of  the  recent  en- 
actment of  the  Federal  Acquisition  Streamlining  Act  of  1994  which  mandates  and 
expands  the  government-wide  effect  of  all  debarments,  suspensions,  and  other  exclu- 
sionary actions  to  Federal  procurement,  as  well  as  non-procurement  programs. 
Thus,  all  OIG  imposed  exclusions  will  apply  not  only  for  HHS  programs,  but  also 
for  all  other  Executive  Branch  procurement  and  non-procurement  programs  and  ac- 
tivities. 

This  means,  for  example,  that  a  health  care  provider  excluded  from  Medicare, 
Medicaid,  and  other  State  health  care  programs  will  be  unable  to  continue  partici- 
pating in  the  Civilian  Health  and  Medical  Program  of  the  Uniformed  Services 
(CHAMPUS)  program  administered  by  the  Department  of  Defense  or  in  the  Federal 
Employee  Health  Benefits  Program  administered  by  the  Ofiice  of  Personnel  Man- 
agement. 

Appeals  Process 

An  exclusion  notice  sets  forth  the  effect  of  the  exclusion  and  the  subject's  appeal 
rights.  If  the  exclusion  was  imposed  under  the  Civil  Monetary  Penaltv  Law  or  due 
to  violations  of  the  Medicare/Medicaid  anti -kickback  statute,  the  excluded  party  may 
request  a  hearing  before  implementation  of  the  exclusion.  In  all  other  instances,  the 
exclusion  is  in  effect  while  the  appeals  process  is  being  conducted.  Appeals  of  exclu- 
sions are  heard  by  administrative  law  judges  in  the  Department,  with  review  by  the 
Departmental  Appeals  Board.  The  subject  may  then  appeal  the  administrative  deci- 
sion to  the  district  court  (or  court  of  appeals  for  CMPL  cases).  Less  than  one  percent 
of  implemented  exclusions  have  been  reversed  on  appeal. 

REINSTATEMENT  AFTER  EXCLUSION 

Reinstatement  to  Medicare,  Medicaid,  and  the  other  State  health  care  programs 
at  the  conclusion  of  the  specified  exclusion  period  is  not  automatic.  When  an  exclu- 
sion notice  is  issued  to  a  health  care  provider,  the  notice  specifies  that,  at  the  con- 
clusion of  the  period  of  exclusion,  the  provider  has  the  right  to  apply  for  reinstate- 
ment under  the  provisions  of  the  statute  and  the  regulations. 

Reinstatement  Process 

Upon  receipt  of  a  request  for  reinstatement,  the  OIG  furnishes  the  subject  an  au- 
thorization to  be  signed  allowing  the  OIG  to  obtain  information  from  peer  review 
organizations,  private  health  insurers,  probation  officers,  professional  associates,  in- 
vestigative agencies,  and  such  others  as  may  be  necessary  to  determine  whether  re- 
instatement should  be  granted.  In  addition,  the  OIG  requires  the  subject  to  com- 
plete a  questionnaire  which  elicits  specific  information  concerning  the  subject's  ac- 
tivities during  the  period  of  exclusion  and  indicates  whether  the  subject  has  or  is 
likely  to  repeat  the  prohibited  types  of  conduct  which  resulted  in  the  original  exclu- 
sion. 

K  the  subject  signs  the  authorization  and  provides  the  requested  information,  the 
OIG  will  thorou^ly  review  the  information.  Where  warranted,  the  OIG  will  contact 
interested  parties  to  establish  whether  or  not  the  subject  has  committed  acts  which 
would  preclude  reinstatement.  If  the  subject  fails  to  furnish  the  required  authoriza- 
tion and  requested  information,  the  exclusion  remains  in  effect. 

Criteria  for  Reinstatement 

A  provider  may  be  reinstated  only  if  the  OIG  determines  that,  during  the  period 
of  exclusion,  the  subject  has  not  committed  an  act  for  which  a  civil  monetary  pen- 
alty could  be  assessed  or  has  not  committed  an  act  that  would  result  in  an  addi- 
tional exclusion  being  imposed. 

The  regulations  specify  the  following  factors  to  be  considered: 

•  the  conduct  of  the  subject  prior  to  the  date  of  exclusion,  if  not  known  to  the 
OIG  at  the  time  of  the  exclusion; 

•  the  conduct  of  the  subject  after  the  exclusion; 

•  whether  the  fines  and  all  debts  due  and  owing  (including  overpayments)  to  any 
Federal,  State,  or  local  government  that  relate  to  Medicare  or  any  State  health  care 
program  have  been  paid  or  that  satisfactory  arrangements  have  been  made  to  fulfill 
these  obligations;  and, 

•  there  are  reasonable  assurances  that  the  types  of  actions  which  resulted  in  the 
original  exclusion  have  not  and  will  not  recur. 
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Action  if  Reinstatement  Approved 

If  the  OIG  approves  the  subject's  request  for  program  reinstatement,  the  OIG  no- 
tifies the  subject  and  other  appropriate  parties  including  the  HCFA,  Medicare  con- 
tractors, Medicaid  and  other  affected  State  agencies.  Upon  receipt  of  the  notification 
from  the  OIG,  the  State  health  care  programs  (e.g.,  Medicaid)  must  also  reinstate 
the  subject  into  their  programs  unless  reinstatement  is  not  available  under  State 
law  or  the  State  health  care  program  had  established  a  longer  period  of  exclusion 
under  its  own  authorities  and  procedures. 

Action  if  Reinstatement  Not  Approved 

K  the  OIG  does  not  approve  reinstatement,  the  excluded  provider  may  present 
written  documentation  and/or  oral  argument  to  an  OIG  official.  K,  after  reviewing 
the  additional  documentation,  the  OIG  decides  to  continue  the  exclusion,  the  subject 
is  so  notified  and  advised  that  no  subsequent  request  for  reinstatement  will  be  con- 
sidered until  at  least  one  year  after  the  date  of  denial. 

ENFORCEMENT  OF  EXCLUSIONS 

Ensuring  Public  Awareness 

When  a  program  exclusion  is  imposed,  the  OIG  makes  every  effort  to  publicize 
it.  This  high  level  of  communication  has  a  far-reaching  effect.  It  informs  third-party 
payer  agencies  that  all  program  reimbursement  must  cease;  it  alerts  employers  that 
the  subject  has  been  shown  to  be  untrustworthy  and  has  a  history  of  disciplinary 
action;  it  puts  third  party  payers  and  licensing  board  authorities  on  notice  that  a 
sanction  has  been  imposed  and  the  reasons  for  it;  and,  it  provides  an  opportunity 
for  the  ongoing  exchange  of  information  between  Federal  and  State  law  enforcement 
agencies. 

Proactive  Communication: 

Listed  below  are  the  ways  we  communicate  the  exclusion  actions  to  organizations 
and  the  Public. 

•  Individual  notification  letters  with  personal  identifier  information  regarding  the 
excluded  provider  are  sent  to  all  State  health  care  program  agencies,  Medicare  con- 
tractors, licensing  board,  and  known  employer  in  the  State  where  the  subject  prac- 
tices medicine  or  provides  health  care  services.  Personal  identifier  information  in- 
cludes the  social  security  number,  date  of  birth,  unique  physician  identification 
number  (UPIN),  program  provider  number,  license  number,  etc. 

•  Copies  of  the  exclusion  notice  are  sent  to  the  subject's  attorney  (if  known),  the 
Office  of  Personnel  Management,  the  Public  Health  Service,  Department  of  Justice, 
U.S.  Attorney,  and  any  State  peer  review  organization  that  may  be  deemed  appro- 
priate. 

•  Notice  is  given  to  the  agencies  administering  the  Block  Grants  to  States  for  So- 
cial Services  and  Maternal  and  Child  Health  Service  Block  Grants;  the  Federation 
of  State  Medical  Boards;  Federation  of  State  Podiatric  Boards,  Office  of  Civilian 
Health  and  Medical  Program  of  the  Uniformed  Services,  Department  of  Labor,  So- 
cial Security  Administration,  Veterans  Affairs,  and  (jeneral  Services  Administration 
(GSA). 

•  Monthly  reports  of  all  exclusions  being  implemented  are  released  to  all  third- 
party  payer  agencies;  specific  notice  is  provided  to  the  Health  Care  Financing  Ad- 
ministration (HCFA)  for  its  use  in  notifying  all  Medicare  contractors.  Medicaid  and 
other  affected  State  agencies,  and  private  insurance  companies  of  the  exclusion  ac- 
tion (HCFA  Publication  69.) 

•  A  cumulative  sanction  report  of  all  exclusions  in  effect  is  published  twice  a  year 
and  routinely  released  to  recipients  of  the  monthly  reports  and  payer  agencies  and, 
on  a  request-specific  basis,  to  all  other  interested  parties.  Excluded  providers  are 
removed  from  the  cumulative  list  if  and  when  they  are  reinstated.  (To  date,  the  OIG 
has  distributed  more  than  540  copies  of  the  February  1995  cumulative  report.) 

•  The  public  is  notified  of  the  exclusion  action  through  a  monthly  publication  in 
the  Federal  Register. 

•  The  public  is  also  notified  by  a  Medicare  contractor  when  claims  are  submitted 
by  beneficiaries  for  services  rendered  by  an  excluded  party.  The  Medicare  contractor 
will  pay  the  first  claim  submitted  by  the  beneficiary  and  inform  the  beneficiary  that 
no  more  services  are  reimbursable  because  of  the  provider's  exclusion. 

•  The  Federal  Debarment  List,  which  prevents  the  excluded  provider  from  partici- 
pating in  the  Government-wide  procurement  and  non-procurement  contracts,  is  up- 
dated through  information  that  the  OIG  provides  to  the  General  Services  Adminis- 
tration. 
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Reactive  Communication 

During  the  last  six  months,  the  OIG  has  responded  to  6,729  written  requests  and 
more  than  1,000  telephone  requests  for  exclusion  information  on  specific  health  care 
providers,  mostly  medical  doctors.  These  calls  originate  from  the  general  public. 
Medicare  contractors  and  State  fiscal  agents,  other  Federal  and  State  agencies, 
credentialing  agencies,  licensing  boards,  health  maintenance  organizations,  hos- 
pitals, and  other  members  of  the  health  care  industry. 

Consequence  of  Violations 

Violating  the  terms  of  an  OIG  imposed  program  exclusion  could  result  in  criminal 
prosecution  by  the  DOJ,  and/or  the  imposition  of  civil  monetary  penalties  against 
the  excluded  individual/entity  or  the  employer  by  the  OIG.  Under  the  current  Civil 
Monetary  Penalty  Law,  the  OIG  has  the  authority  to  impose  penalties  against 
health  care  providers  who  have  previously  been  excluded  from  the  Medicare,  Medic- 
aid, and  other  State  health  care  programs,  and  who  persist  in  treating  beneficiaries 
and  billing  the  programs  for  services  allegedly  rendered. 

For  example,  in  one  case,  a  New  York  City  optometrist,  Dr.  Andrew  Portoghese, 
was  determined  to  have  rendered  services  to  program  beneficiaries  while  he  was  ex- 
cluded and  billed  Medicare  through  claims  submitted  by  another  optometrist.  Based 
on  28  fraudulent  Medicare  claims,  an  administrative  law  judge  imposed  liability  to- 
talling $59,885.  This  decision  was  recently  upheld  by  a  Federal  district  court. 

REPEAT  OFFENDERS 

Number  Identified 

Since  1984,  7,795  individuals  and  788  health  care  entities  have  been  excluded 
from  participation  in  the  Medicare  and  State  health  care  programs.  Of  the  8,583  ex- 
clusions that  were  implemented,  1,335  health  care  providers  have  met  the  criteria 
for  and  have  been  reinstated.  Of  those  who  are  eligible  to  apply  for  reinstatement 
but  have  not  been  reinstated  (1,546  providers);  a  request  was  not  made,  their  re- 
Quest  was  denied,  or  they  abandoned  their  request  by  not  providing  necessary  au- 
thorization and  information. 

We  have  identified  46  providers  as  "repeat  offenders,"  meaning  that  a  second 
problem  occurred  either  while  an  exclusion  was  in  effect  or  shortly  after  reinstate- 
ment occurred  and  that  second  problem  triggered  a  new  or  additional  sanction  to 
be  imposed.  This  represents  about  0.5  percent  of  the  total  exclusions  imposed  since 
1984.  (See  attached  chart  entitled  "Historical  Data  1984-1995.) 

Case  Examples 

Following  are  some  case  examples  showing  the  cyclic  nature  of  repeat  offenders: 
SumI  B.  Lahiri— In  February  1992,  the  OIG  excluded  Sunil  B.  Lahiri,  M.D.,  a 
California  oncologist,  for  a  period  of  10  years  because  the  OIG  had  determined  that 
the  doctor  has  rendered  over  3,900  excessive,  substandard,  unnecessary,  and  poten- 
tially risky  services  to  seven  Medicare  beneficiaries  over  a  6-year  period  of  time.  In 
August  1992,  the  OIG  excluded  Dr.  Lahiri  under  a  different  sanction  authority  for 
another  10  years  to  run  concurrent  with  the  first  exclusion  period.  This  second  ex- 
clusion was  because  the  peer  review  organization  for  the  State  of  California  had  de- 
termined that  the  doctor  had  failed  to  comply  substantially  with  his  obligations  in 
the  care  of  six  Medicare  beneficiaries  with  10  hospital  admissions.  This  care  was 
found  to  have  included,  among  other  violations,  inappropriate  blood  transfijsion,  in- 
appropriate treatment  with  supplemental  iron  therapy,  lailure  to  obtain  appropriate 
cultures  in  a  patient  with  suspected  sepsis,  failure  to  detect  the  development  of  a 
decubitus  ulcer  while  the  patient  was  under  medical  care  for  a  prolonged  hos- 

Eitalization.  The  administrative  law  judge  upheld  the  OIG's  authority  to  exclude  Dr. 
ahiri  under  the  first  sanction  authority  and  determined  that,  in  order  to  fully  pro- 
tect the  programs  and  be  consistent  with  the  remedial  purposes  of  the  Act,  the  ex- 
clusion shoiild  be  permanent.  In  the  latter  case,  the  ALJ  dismissed  the  hearing  re- 
quest due  to  untimely  filing;  that  dismissal  was  upheld  by  the  Federal  District 
Court.  Although  the  State  licensing  authority  and  various  payer  agencies  have  been 
investigating  this  physician  for  many  years,  the  OIG  took  the  lead  in  implementing 
disciplinary  actions  against  him.  However,  once  the  OIG  excluded  Dr.  Lahiri,  the 
licensing  board  revoked  his  license.  The  board  then  stayed  its  revocation  and  put 
his  license  on  probation  as  long  as  he  adhered  to  the  stringent  requirements  it  es- 
tablished. The  licensing  board  is  now  attempting  to  repeal  its  stay  and  reinstate  the 
revocation  of  Dr.  Lahiri's  license. 

Daniel  C.  Law — In  September  1993,  Daniel  C.  Law,  a  Wisconsin  podiatrist,  was 
excluded  under  two  separate  sanction  authorities  for  an  indefinite  period  because 
he  had  defaulted  on  his  health  education  assistance  loan.  In  11/93,  his  exclusion 
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was  stayed  after  he  entered  into  a  settlement  agreement  to  repay  this  loan  which, 
with  interest,  amounted  to  almost  $68,000.  After  being  notified  by  the  U.S.  Attor- 
ney's office  that  Dr.  Law  had  defaulted  on  his  settlement  agreement,  his  exclusion 
was  reimposed.  Under  the  terms  of  the  settlement  agreement.  Dr.  Law  is  excluded 
until  his  entire  debt  is  repaid.  In  May  1995,  Dr.  Law  was  excluded  again  for  a  10 
year  period.  This  mandatory  exclusion  is  the  result  of  Dr.  Law's  being  convicted  of 
submitting  false  claims  to  the  Medicaid  program.  As  a  result  of  all  of  these  exclu- 
sions. Dr.  Law  will  not  be  eligible  to  apply  for  reinstatement  to  program  participa- 
tion until  the  10  year  period  has  expired  and  his  entire  debt  is  repaid. 

Ulrick  Pardo— Ulrick  Pardo,  an  Illinois  physician,  was  excluded  in  September 
1988  for  2  years.  This  exclusion  resulted  from  the  OIG's  agreeing  with  the  rec- 
ommendation of  the  Crescent  Counties  Foundation  for  Medical  Care,  the  Illinois 
PRO,  that  Dr.  Pardo  had  grossly  and  flagrantly  violated  his  statutory  obligation  to 
provide  services  of  a  quality  that  meets  professionally  recomiized  standards  of 
health  care  in  his  treatment  of  two  patients.  In  October  1989,  Dr.  Pardo  was  again 
excluded.  This  exclusion  was  for  a  5-year  period  concurrent  with  the  remainder  of 
his  2-year  exclusion.  This  exclusion  was  also  the  result  of  a  reconmiendation  from 
the  Illinois  PRO  that  in  seven  cases  Dr.  Pardo  had  violated  his  statutory  obligation 
to  provide  services  of  a  quality  that  meets  professionally  recognized  standards  of 
health  care. 

oig/hcfa  coordination  to  prevent  recidivism 

In  order  to  reduce  the  rate  of  recidivism  by  health  care  providers,  OIG-wide  initia- 
tives have  brought  the  OIG's  investigators,  auditors,  ana  evaluators  together  as  a 
team  communicating  regularly  with  HCFA  officials  to  conduct  reviews  of  problem 
areas. 

Uniform  Provider  Agreement 

In  1988  the  OIG  notified  HCFA  of  program  vulnerabilities  caused  by  the  lack  of 
uniform  requirements  in  the  assignment  of  provider  numbers.  The  OIG  provided 
recommendations  for  the  minimal  amount  of  information  needed  to  make  effective 
a  standard  comprehensive  application,  including  a  certification  wherein  the  provider 
would  attest  to  the  correctness  of  the  information  being  provided.  Since  that  time, 
the  OIG  has  been  encouraging  the  development  and  implementation  of  a  uniform 
provider  agreement.  The  goal  of  such  a  uniform  agreement  is  to  aid  in  the  deter- 
rence of  fraud  within  the  program  on  a  national  level,  to  assure  consistency  between 
Medicare  contractors,  and  to  protect  the  programs  by  not  allowing  excluded  individ- 
uals to  be  paid.  The  OIG  continues  to  work  with  HCFA  in  seeking  to  have  a  uniform 
provider  agreement  implemented  on  a  national  basis. 

National  Registry 

Section  9202  of  Public  Law  99-272,  the  Consolidated  Omnibus  Budget  Reconcili- 
ation Act,  required  HCFA  to  establish  a  unique  physician  identifier  for  each  physi- 
cian furnishing  services  to  Medicare  patients.  To  that  end,  HCFA  established  a  Na- 
tional Registry  to  assign  a  unique  physician  identification  number  (UPIN)  to  each 
physician.  The  OIG  has  been  working  with  the  National  Registry  to  update  its  ex- 
clusion data  by  including  the  UPIN  with  the  subject's  personal  identifier  informa- 
tion. When  known,  that  number  is  carried  on  all  exclusion  notification  letters  sent 
to  payer  agencies  and  Medicare  contractors  and  is  included  on  all  OIG  sanction  re- 
ports. Including  these  numbers  allows  the  Medicare  contractors  to  more  readily 
identify  excluded  physicians  and  lessens  the  chance  that  physicians  who  move  from 
State  to  State  or  who  use  more  than  one  provider  number  (e.g.,  group  numbers  and/ 
or  multiple  location  numbers)  can  obtain  Medicare  reimbursement. 

We  look  forward  to  the  day  that  HCFA  expands  the  Registry  to  include  Medicaid 
and  all  other  State  health  care  agencies,  and  also  covers  non-physician  practitioners, 
group  identification,  and  tax  identification  numbers  (social  security  and  employer 
numbers).  Such  information  should  substantially  reduce  the  opportunities  for  recidi- 
vism by  health  care  providers. 

OIG  Information  to  HCFA 

The  OIG  regularly  informs  HCFA  of  specific  problems  involvinj^  Medicare  carriers 
who  continue  to  pay  excluded  providers.  The  OIG  provides  HCFA  with  the  names 
of  these  individuals  and  entities,  the  amounts  of  overpaid  m.onies  (where  known), 
and  any  other  pertinent  information  specific  to  each  case.  At  the  OIG's  behest, 
HCFA  recently  issued  notice  to  all  Medicare  contractors  instructing  them  to  check 
their  payment  systems  for  excluded  providers,  check  the  OIG  cumulative  exclusion 
list,  and  check  the  UPIN  against  the  National  Registry's  list  to  assure  that  no  pay- 
ments are  being  made  to  those  providers.  The  OIG  will  continue  to  notify  HCFA 
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of  any  excluded  providers  who  are  found  to  be  receiving  program  reimbursement  in- 


Part  B  Provider  Numbers 

In  an  effort  to  identify  procedural  shortcomings,  the  OIG  conducted  an  inspection 
of  how  Medicare  carriers  assign  provider  numbers  to  qualified  providers  of  Part  B 
services.  These  numbers  are  used  in  processing  claims  and  establishing  Medicare 
pricing  and  utilization  profiles.  Carriers  are  responsible  for  determining  if  providers 
meet  Medicare  criteria  before  assigning  a  provider  number.  The  OIG  determined 
that  HCFA  had  not  provided  sufficient  practical  direction  to  carriera  about  the  pro- 
vider number  assignment  function.  The  lack  of  direction  had  contributed  to  carrier 
provider  number  assignment  weaknesses  and  vulnerabilities.  We  found  that  carriers 
did  not  adeauately  document  assignment  procedures;  they  obtained  and  maintained 
too  little  iniormation  on  the  providers;  they  did  not  verify  provider  qualifications; 
and  many  carriers  assigned  additional  provider  numbers  solely  for  a  provider's  book- 
keeping convenience. 

Based  on  these  findings,  HCFA  has  undertaken  several  initiatives  to  address  the 
identified  problems  and  to  improve  the  provider  number  process.  The  HCFA  action 
plan  includes  modifying  the  Medicare  Carrier  Manual  to  clarify  the  responsibility 
of  carriers  to  ensure  that  only  those  practitioners  and  providers  with  legal  authority 
to  practice  are  given  numbers;  to  require  carriers  to  stay  abreast  of  changes  in  laws 
and  regulations  concerning  medical  practice  requirements:  to  make  every  reasonable 
effort  to  receive  updates  Trom  licensing  authorities;  and  to  clarify  carrier  require- 
ments for  maintaining  provider  records  and  purging  inactive,  unlicensed,  and/or  ex- 
cluded providers  from  the  provider  number  list.  The  HCFA  will  continue  to  vigor- 
ously implement  and  enforce  compliance  with  the  UPIN  system.  It  also  initiatea  re- 
forms to  the  carrier  process  for  dealing  with  suppliers  of  items  such  as  durable  med- 
ical equipment  and  prosthetics,  including  concentrating  the  monitoring  and  servic- 
ing of  these  suppliers  through  four  designated  regional  carriers. 

National  Practitioner  Data  Bank 

The  National  Practitioner  Data  Bank,  administered  by  the  Public  Health  Service 
(PHS),  tracks  malpractice  payments,  clinical  privilege  actions,  and  licensure  actions 
taken  against  physicians  and  dentists.  This  information  is  then  available  to  all  hos- 
pitals and  licensing  boards  for  their  use  on  a  continuing  basis. 

Public  Law  100-93  expanded  the  scope  of  the  data  bank  so  that  any  State  author- 
ity responsible  for  the  licensing  of  health  care  practitioners  or  health  care  entities 
must  track  disciplinary  actions  taken  against  health  care  practitioners  or  entities. 
Section  5  of  Public  Law  100-93  provided  for  the  expansion  of  the  data  bank  to  in- 
clude the  OIG's  access  and  use  of  the  bank;  however,  funding  to  PHS  to  make  this 
possible  has  not  been  forthcoming.  Consequently,  the  OIG  has  never  been  able  to 
access  to  or  input  data  in  the  bank. 

Access  to  the  bank's  files  would  allow  us  to  establish  a  provider's  history  of  dis- 
ciplinary actions  and  follow  current  practice  patterns.  We  also  need  to  have  OIG 
sanction  data  added  to  the  bank's  files,  and  would  prefer  to  have  direct  access  to 
the  data  bank  for  both  input  to  and  retrieval  from  the  bank's  data.  The  addition 
of  such  information  woula  enable  hospitals  and  licensing  boards  in  the  course  of 
their  reauired  responsibilities  to  familiarize  themselves  with  the  current  exclusion 
status  of  all  physicians  and  dentists.  The  OIG  has  the  exclusion  information  ready 
and  available  for  PHS's  use  in  updating  the  data  bank. 

The  HCFA  has  been  negotiating  with  PHS  to  have  Medicare  provider  information, 
including  sanction  data,  added  to  the  bank's  files.  Once  the  Medicare  provider  infor- 
mation is  included  in  the  PHS  files,  then  OIG  sanction  information  would  become 
relevant.  We  would  support  the  data  bank's  expansion  because  it  is  a  viable  way 
for  hospitals  and  interested  parties  to  track  current  practices  of  known  aberrant 
health  care  providers. 

Adverse  Action  Data  Bank 

Various  data  bases  and  methods  for  reporting  many  types  of  disciplinary  or  mal- 
practice actions  involving  health  care  providers  exist.  These  include  the  National 
Practitioner  Data  Bank,  the  Federation  of  State  Medical  Boards  Data  Bank,  and 
certain  requirements  of  the  Joint  Commission  on  the  Accreditation  of  Healthcare 
Organizations.  However,  there  is  no  comprehensive  data  base  for  the  mandatory  re- 
porting of  "final  adverse  actions",  such  as  criminal  proceedings,  civil  judgements, 
settlements,  administrative  proceedings,  and  disciplinary  actions  imposed  against 
all  health  care  providers 
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We  support  the  establishment  of  a  central  repository  for  the  reporting  of  final  ad- 
verse actions  taken  against  health  care  providers  which  would  permit  Federal, 
State,  and  private  payers  to  become  aware  of  and  take  reciprocal  actions  to  sanction 
health  care  providers  who  abuse  or  defraud  health  care  financing  programs,  liiis 
data  bank  would  be  entirely  separate  from  the  existing  National  Practitionej  Data 
Bank  and  would  be  independently  administered.  We  suggest  that  this  data  baii: 
also  be  made  available  to  the  public  so  that  beneficiaries  can  be  informed  and  vigi- 
lant about  health  care  providers  and  practitioners  that  they  utilize. 

Along  these  lines,  we  are  cooperating  with  HCFA,  the  Medicaid  Fraud  Control 
Units,  and  the  Federal  Bureau  of  Investigations  to  create  a  data  base  for  health 
care  fraud  and  abuse  purposes.  The  establishment  of  a  this  type  of  adverse  action 
data  bank  would  facilitate  broader  conmiunication  across  the  entire  spectrum  of 
public  and  private  health  care  organizations.  Beyond  the  first  stage,  we  need  to  en- 
nance  communication  between  governmental  and  private  payers.  It  is  important 
that  Federal,  State,  and  local  governments,  and  third  party  payers  communicate 
with  one  another  with  respect  to  sanctioned  providers. 

NEED  FOR  EXPANDED  AUTHORITIES 

The  OIG's  sanction  authorities  are  an  important  enforcement  remedy.  We  have 
made  great  strides,  not  only  in  excluding  aberrant  providers  from  our  programs,  but 
also  in  ensuring  that  they  don't  continue  to  abuse  our  health  care  financing  systems 
and  our  beneficiaries.  However,  there  are  still  some  loopholes  that  allow  fraud  and 
abuse  to  thrive  at  the  expense  of  the  programs,  the  taxpayers,  and  the  Medicare 
patient  population.  We  believe  that  more  can  be  done.  The  following  are  two  exam- 
ples. 

"Mobile"  Owners  of  Excluded  Companies 

We  have  found  that  unscrupulous  company  owners  move  from  company  to  com- 
pany after  a  company  is  convicted  and  excluded.  As  our  authority  now  stands,  if  an 
owner  is  convicted  and  excluded,  then  we  can  exclude  any  company  associated  with 
that  individual.  However,  if  a  company  is  excluded,  such  as  because  of  a  program- 
related  conviction,  then  we  have  no  recourse  to  take  action  against  the  owner  of  the 
company.  That  individual  is  free  to  reincorporate  or  start  another  business  with  no 
fear  of  exclusion.  If  we  were  empowered  to  act  against  the  culpable  individuals  in 
such  a  situation,  then  we  would  be  able  to  close  the  door  on  "mobile"  owners. 

Employers  of  Excluded  Individuals 

We  suggest  that  section  1128A  (CMPL)  of  the  Social  Security  Act  be  further 
strengthened  by  expanding  its  coverage  to  encompass  employers  who  bill  Medicare, 
Medicaid,  and  other  State  health  care  programs  for  services  rendered,  ordered,  or 
directed  by  excluded  employees. 

Currently,  the  "strict  liability"  standard  for  imposing  monetary  penalties  only  ap- 
plies to  the  excluded  provider  for  claims  submitted,  or  caused  to  oe  submitted,  for 
services  that  he/she  renders  while  excluded.  Expanding  CMPL  coverage  to  the  em- 
ployers of  excluded  providers  would  encourage  health  care  employers  to  ascertain 
the  program  participation  status  of  employees  prior  to  submitting  claims  for  pro- 
gram payment  for  services  rendered,  ordered,  or  directed  by  such  individuals.  More- 
over, such  an  amendment  would  give  the  OIG  the  authority  to  hold  the  employer 
"strictly  liable"  for  health  care  claims  submitted  for  services  rendered,  ordered,  or 
directed  by  an  excluded  employee.  We  encourage  the  Committee  to  consider  such  an 
amendment. 

Sections  of  Social  Security  Act  Under  Which  Exclusions  Are  Imposed 

1128(aXl) — Program-related  conviction 

1128(aX2) — Conviction  for  patient  abuse  or  neglect 

1128(bXl) — Conviction  relating  to  health  care  fraud  (non-HHS) 

1128(bX2) — Conviction  relating  to  obstruction  of  an  investigation 

1128(bX3) — Conviction  relating  to  controlled  substances 

1128(bX4) — License  revocation  or  suspension 

1128(bX5>— Suspension  or  exclusion  under  a  Federal  or  State  health  care  program 
1128(bX6)— [Formerly  1862(dXl)  (B)  and  (C)]— Excessive  claims  or  furnishing  of 

unnecessary  or  substandard  items  and  services 

1128(bX7)— [Includes  former  1862(dXlXA)  cases]— Fraud,  kickbacks  and  other 

prohibited  activities 

1128(bX8)— [Formerly  1 128(b)]— Entities  owned  or  controlled  by  a  sanctioned  indi- 
vidual 

1128(bX9) — Failure  to  disclose  required  information 
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1128(bX10) — Failure  to  supply  requested  information  on  subcontractors  and  sup- 
pliers 

1128(bXll) — Failure  to  provide  payment  information 
1128(bX12) — Failure  to  grant  immediate  access 
1128(bX13) — Failure  to  take  corrective  action 

1 128(bX  14 >— Default  on  health  education  loan  or  scholarship  obligations 

1128Aa — [Formerly  1128(c)] — Imposition  of  a  civil  money  penalty  or  assessment 

1156(b>— [Formerly  1160]— PRO  recommendation 

*  Suppliers  that  are  wholly  owned  by  a  convicted  individual  that  have  been  ex- 
cluded as  a  result  of  the  owner's  conviction. 

Mr.  Shays.  As  soon  as  a  member  returns  from  voting,  I'm  going 
to  reconvene.  We're  going  to  be  at  recess  until  then,  because  we 
need  to  go  and  vote.  When  a  new  member  comes  back,  we'll  start 
right  away. 

So  we  are  at  recess. 

[Recess.] 

Mr.  SoUDER  [presiding].  Could  the  witnesses  take  their  seats? 
Thank  you  for  your  patience.  We  tried  to  set  a  sprinting  record. 

Mr.  Stem,  ifyou  could  give  us  your  testimony. 

Mr.  Stern.  Certainly.  Tnank  you,  Congressman  Souder. 

Members  of  the  subcommittee,  I  am  Gerald  Stern,  the  Special 
Counsel  for  Health  Care  Fraud  at  the  Department  of  Justice.  I 
thank  you  very  much  for  this  opportunity  to  discuss  the  pressing 
problem  of  Medicare  and  Medicaid  fraud  and  abuse,  and  the  De- 
partment of  Justice's  health  care  fraud  enforcement  program. 

You've  heard  that  health  care  fraud  is  a  very  costly  problem  for 
our  country.  It  also  can  undermine  the  quality  of  health  care  that 
individuals  receive.  For  both  of  these  reasons,  the  Attorney  General 
in  1993  determined  that  health  care  fraud  enforcement  would  be 
her  No.  2  new  initiative,  behind  violent  crime.  And  she  asked  me 
to  coordinate  the  Department  of  Justice^s  effort  in  this  regard.  Our 
program  has  involved  increased  resources,  investigations  and  pros- 
ecutions, greater  cooperation  among  investigative  and  regulatory 
agencies,  and  coordinated  use  of  all  available  sanctions,  criminal, 
civil,  and  administrative. 

My  written  statement  details  the  dramatic  increase  in  the  num- 
ber of  FBI  investigators  addressing  health  care  fraud  and  the  in- 
crease in  the  criminal  and  civil  health  care  fraud  cases  handled  by 
Federal  prosecutors.  In  particular,  in  the  past  year — and  I  go 
around  the  country  speaking  to  health  care  providers  to  try  and 
demonstrate  to  them  that  things  have  changed,  we  emphasize  that 
in  the  past  year  we've  had  criminal  jail  sentences  imposed  in  one 
case  of  over  20  years  for  two  individuals,  and  in  another  case,  civil 
recoveries  of  over  $379  million.  Since  both  of  those  occurred  in  the 
past  year,  that  gives  me  the  opportunity  to  go  around  the  country 
and  indicate  that  criminal  and  civil  remedies  are  going  to  be  severe 
if  the  people  do  not  clean  up  their  own  act. 

Our  current  cases  reflect  the  full  range  of  health  care  fraud 
schemes,  false  billings  for  unnecessary  services,  for  services  never 
rendered,  or  for  services  rendered  by  inappropriate  personnel.  We 
also  prosecute  providers  who  pay  or  receive  kickbacks  and  who 
impermissibly  make  referrals  to  themselves. 

Successful  health  care  fraud  enforcement  requires  close  collabo- 
ration among  Federal  and  State  investigators  and  prosecutors.  In 
that  regard,  in  November,  1993,  we  established  an  executive-level 
health  care  fraud  policy  group  which  has  been  meeting  monthly 
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ever  since.  It  involves  the  high-level  folks  at  the  Department  of 
Justice  and  the  Inspector  General  of  HHS;  and  since  Judy  Berek 
has  come  on  board  with  HGFA,  she  has  been  attending  our  meet- 
ings as  well. 

In  addition,  we  have  health  care  fraud  coordinators  now  in  each 
U.S.  attorney's  office,  in  many  cases,  a  civil  health  care  fraud  coor- 
dinator and  a  separate  criminal  health  care  fraud  coordinator. 

We  also  have  a  health  care  fraud  working  group  at  the  national 
level.  This  CTOup  has  been  meeting  now  for  a  number  of  vears  on 
a  quarterly  basis.  We  have  them  on  regional  and  local  levels,  which 
allow  the  Federal  and  State  prosecutors  and  investigators  to  share 
information  on  emerging  frauds  and  enforcement  techniques. 

Better  communication  among  all  of  us  has  allowed  us  to  choose 
the  most  appropriate  sanction  or  sanctions  to  address  particular 
health  care  fraud  problems.  Increasingly,  we  pursue  parallel  pro- 
ceedings so  that  responsible  companies  and  officials  are  convicted 
criminally  and  at  the  same  time  civil  damages — damages  and  pen- 
alties are  recovered. 

The  Justice  Department's  chief  responsibility  is  the  prosecution 
of  criminal  and  civil  violations.  But  we  also  recognize  our  respon- 
sibility to  assist  HHS  in  its  duty  to  protect  the  Medicare  trust  fund 
and  Medicaid  program  by  ensuring  that  unscrupulous  providers  do 
not  receive  payments.  Our  assistance  takes  place  at  several  times 
during  the  payment  process,  during  the  time  when  suspension  of 
payments  should  be  made  to  providers,  a  time  when  enjoining 
fraudulent  practices  and  freezing  providers'  assets,  including  Medi- 
care payments,  can  stop  the  payments  and  freeze  the  moneys  so 
that  they  can't  be  sent  out  of  the  country  in  some  cases;  and  revok- 
ing providers'  or  suppliers'  authorization  to  participate  in  the  Medi- 
care program.  And  you  have  heard  that  the  Medicare  carrier  can 
suspend  payments  to  a  provider  when  there  is  reliable  evidence  of 
an  overpayment,  of  fraud  or  willful  misrepresentation. 

The  Department  of  Justice  works  with  these  carriers  and  with 
HCFA  to  seek  suspension  in  appropriate  cases.  For  example,  our 
Civil  Division  worked  with  HHS  to  effectuate  suspension  of  provid- 
ers who  systematically  upcoded  billing  for  manufactured 
lymphedema  pumps,  when  they  were  falsely  claiming  that  they 
provided  the  most  expensive  pump. 

The  Department  of  Justice  also  uses  other  means  to  prevent 
fraudulent  providers  from  obtaining  Medicare  funds.  For  example, 
a  prosecutor  can,  and  we  do,  seek  court  orders  to  enjoin  ongoing 
fraudulent  schemes  or  to  freeze  assets  to  prevent  their  dissipation. 

It  is  also  the  HHS  Inspector  General's  job  to  decide  whether  to 
exclude  providers  from  Medicare.  But  we  can  assist  in  that,  and  we 
do  by  providing  all  available  nongrand  jury  information.  In  deter- 
mining whether  to  exclude  an  individual  or  an  entity,  the  Inspector 
General  often  considers  whether  or  not  that  entity  will  implement 
a  corporate  compliance  program  in  the  future  if  they  are  not  ex- 
cluded. We  strongly  support  the  corporate  compliance  program  in 
the  appropriate  cases;  and  when  I  first  came  to  the  Department  of 
Justice,  I  was  concerned  that  one  of  our  major  settlements  did  not 
include  any  kind  of  corporate  compliance  program  going  forward. 
And  I  have  made  it  part  of  my  duty  and  job  to  encourage  these  cor- 
porate compliance  programs  so  that  in  the  future  if  there  is  a  viola- 
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tion,  the  person  or  the  entity  can  be  excluded  merely  by — because 
they  violated  the  compliance  program  and  you  don't  have  to  go 
back  and  reprove  a  new  violation  of  health  care. 

We  also  share  information  with  HHS  about  imscrupulous  provid- 
ers and  practices  so  they  are  not  permitted  to  enter  the  Medicare- 
Medicaid  program  in  the  first  place.  For  example,  a  Miami  assist- 
ant U.S.  attorney  has  conducted  a  number  of  DME  investigations 
and  prosecutions,  and  she  learned  firsthand  the  various  ways  that 
DME  suppliers  defraud  Medicare  by  using  aliases,  by  using  beeper 
numbers,  by  using  mail  drops  for  company  addresses.  She  was 
quite  incensed  about  all  this.  She  reported  this  and  kept  reporting 
it,  so  that  HCFA  ultimately  revoked  supplier  numbers  for  numer- 
ous unscrupulous  providers  and  suspended  payment  from  others. 

I  would  like  to  share  one  recent  case  with  you  just  to  give  you 
an  example  of  how  many  of  these  different  remedies  come  into 
play.  In  San  Diego,  an  ophthalmologist  had  been  billing  Medicare 
and  other  health  care  plans  more  than  $38  million  for  medically 
unnecessary  cataract  and  eyelid  surgery.  On  some  days,  he  saw 
more  than  150  patients.  On  other  days,  ne  performed  35  to  45  sur- 
geries, with  each  patient  receiving  six  separate  surgical  procedures, 
unrelated  to  medical  need. 

In  1992,  after  a  search  warrant  was  executed.  Medicare  sus- 
pended all  payments  to  the  physician.  While  he  was  awaiting  trial, 
the  State  of  California  revoked  his  medical  license.  The  U.S.  attor- 
ney's office  obtained  a  court  order  repatriating  $7.5  million,  which 
he  had  shipped  off'shore. 

Last  March,  after  a  multimonth  jury  trial,  he  was  convicted  of 
132  counts  of  false  claims,  mail  fi*aud  and  money  laundering,  and 
the  jury  found  that  the  $7.5  million  that  had  been  forfeited  should 
be  forfeited  to  the  Government.  He  will  be  sentenced  on  June  26 
of  this  month,  and  then  he  will  be  subject  to  mandatory  exclusion 
under  our  present  laws  for  at  least  5  years  because  of  the  convic- 
tion. 

We  intend  to  coordinate  use  of  criminal,  civil  and  administrative 
sanctions  in  the  HHS  Department  of  Justice  Operation  Restore 
Trust  initiative  you  heard  about.  We  enthusiastically  endorse 
HHS's  focus  on  home  health  care,  on  nursing  homes,  and  ancillary 
services  such  as  DME.  Our  health  care  fraud  coordinators  in  the 
5  target  States,  in  the  12  United  States  districts,  have  been  meet- 
ing with  their  HHS  counterparts  already  to  ensure  that  we  vigor- 
ously prosecute  wrongdoers,  return  moneys  lost  to  Medicare  and 
Medicaid,  and  prevent  future  frauds.  Wrongdoers  who  disclose  vol- 
untarily their  misdeeds  will  be  met  with  expedited  and  equitable 
redress. 

Congress  can  assist  our  efforts  in  several  ways.  The  establish- 
ment of  an  antifraud  control  account  to  fund  health  care  audits,  in- 
spections, investigations  and  prosecutions,  financed  by  certain 
monetary  recoveries  in  health  care  fraud  cases  would  help  with  re- 
sources. It  would  help  to  have  a  general  health  care  fraud  offense 
on  the  books.  At  the  moment,  we  use  mail  fraud,  wire  fraud,  money 
laundering,  other  statutes.  It  would  be  nice  to  have,  and  useful  to 
have,  a  general  health  care  fraud  offense  itself  It  would  be  helpful 
to  create  a  criminal  and  civil  bar  on  kickbacks  in  all  Federal  health 
care  plans.  It  would  be  helpful  to  permit  the  use  of  administrative 
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subpoenas  by  the  Attorney  General  and  the  use  of  grand  jury  mate- 
rial by  civil  prosecutors  in  health  care  fraud  cases. 

This  concludes  my  prepared  remarks.  I  appreciate  very  much 
your  invitation  to  us  to  appear  today,  and  I  am  prepared  to  respond 
to  any  questions. 

[The  prepared  statement  of  Mr.  Stern  follows:] 

Prepared  Statement  of  Gerald  Stern,  Special  Counsel,  Health  Care  Fraud, 
U.S.  Department  of  Justice 

Chairman  Shays  and  Members  of  the  Subcommittee  on  Human  Resources  and 
Intergovernmental  Affairs:  Thank  you  very  much  for  this  opportunity  to  discuss  the 
pressing  problem  of  Medicare  and  Medicaid  health  care  fraud  and  abuse  and  the 
health  care  enforcement  program  of  the  Department  of  Justice. 

As  you  know,  health  care  fraud  imposes  an  enormous  cost  to  the  health  care  sys- 
tem and  to  our  nation's  economy  as  a  whole.  Health  care  fraud  and  abuse  presently 
may  account  for  as  much  as  10  per  cent  of  all  health  care  expenditures,  or  as  much 
as  $100  billion  each  year. 

While  most  health  care  providers  are  honest  and  care  first  and  foremost  about 
their  patients'  welfare,  fraud  is  perpetrated  by  every  kind  of  provider.  At  times, 
health  care  fraud  has  even  placed  patients  at  serious  risk  of  physical  harm.  A  San 
Diego  ophthalmologist  billed  Medicare  and  other  health  plans  for  more  than  sixteen 
miUion  dollars  for  medically  unnecessary  cataract  and  eyelid  surgery.  This  physician 
often  saw  more  than  150  patients  a  day  and,  on  other  days  performed  35  to  45  sur- 
geries a  day,  with  each  patient  receiving  six  separate  surgical  procedures  unrelated 
to  any  medical  need.  In  another  case,  a  mobile  medical  clinic  billed  for  medical  tests 
and  provided  no  follow  up  care,  even  when  patients'  tests  indicated  possible  cancer 
and  AIDS.  In  some  instances,  health  care  fraud  has  even  caused  unnecessary 
deaths.  For  example,  patients  died  when  a  Fortune  500  company  sold  unapproved 
heart  catheters  to  hospitals  because  it  preferred  immediate  profits  to  waiting  for 
Food  Drug  Administration  clearance. 

As  you  can  see,  health  care  fraud  can  undermine  the  quality  of  health  care  pro- 
vided to  patients,  and  at  the  same  time  increase  the  cost  of  care,  a  price  paid  by 
individual  consumers,  health  plans  and  American  taxpayers. 

For  these  reasons,  the  Attorney  General  has  named  health  care  fraud  enforcement 
her  number  two  new  initiative,  behind  violent  crime.  She  asked  me  to  coordinate 
the  Department's  health  care  fraud  enforcement  program.  This  program  involves  in- 
creased resources,  increased  investigations  and  prosecutions,  greater  cooperation 
among  investigative  and  regulatory  agencies,  and  coordinated  use  of  all  available 
sanctions — criminal,  civil,  and  administrative. 

INCREASED  RESOURCES,  INVESTIGATIONS,  AND  PROSECUTIONS 

First,  the  Department  dramatically  increased  the  investigative  resources  devoted 
to  health  care  fraud.  The  Federal  Bureau  of  Investigation  is  expending  approxi- 
mately 300  FBI  agents  workyears  handling  these  cases,  up  from  163  FBI  agent 
workyears  at  the  end  of  fiscal  year  1993.  The  FBI  anticipates  that  this  number 
could  rise  to  450  by  the  end  of  fiscal  year  1995. 

The  numbers  of  health  care  fraud  investigations  and  cases  handled  by  federal 
prosecutors  consequently  also  has  risen  dramatically  over  the  last  few  years.  At  the 
end  of  fiscal  year  1994,  the  FBI  had  1,500  pending  health  care  fraud  cases,  up  from 
657  in  November  1992.  The  FBI  and  other  investigative  agencies  make  referrals  of 
health  care  fraud  cases  to  the  Department  of  Justice  and  the  94  United  States  At- 
torneys. At  the  end  of  fiscal  year  1994,  the  Department  of  Justice  had  1,066  crimi- 
nal health  care  fraud  matters,  a  211  percent  increase  over  the  343  matters  pending 
in  fiscal  year  1992.  The  numbers  of  defendants  charged  and  convicted  similarly  in- 
creased: 241  defendants  charged,  as  of  the  end  of  fiscal  year  1994,  a  76  percent  in- 
crease over  the  157  charged  in  fiscal  year  1993.  The  number  of  defendants  convicted 
also  increased  during  this  time  perioa,  often  with  long  sentences. 

The  Department  of  Justice  also  vigorously  prosecutes  health  care  fraud  through 
the  civil  justice  system.  Eight  hundred  and  nineteen  civil  health  care  fraud  matters 
were  pending  at  the  end  of  fiscal  year  1994,  a  203  per  cent  increase  over  the  270 
pending  in  fiscal  year  1992.  In  fiscal  year  1993,  the  Department  of  Justice  obtained 
one  hundred  eighty  million  dollars  in  health  care  fraud  judgments  and  settlements. 
The  FBI  has  estimated  that  monetary  recoveries  in  fiscal  year  1994  exceeded  $500 
million. 
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PROSECUTIONS  OF  NUMEROUS  HEALTH  CARE  FRAUD  SCHEMES  AND  PROVIDERS 

Current  cases  reflect  the  fiill  range  of  health  care  fraud  schemes.  We  are  pursuing 
providers  engaged  in  fraudulent  billing  schemes  such  as  false  billings  for  unneces- 
sary medical  services,  for  services  never  rendered,  or  for  services  rendered  by  inap- 
propriate personnel.  We  also  are  investigating  health  care  providers  who  pay  kick- 
backs or  bribes  or  who  impermissibly  make  referrals  to  benefit  themselves. 

The  Department's  most  recent  and  largest  success  to  date  involved  National  Medi- 
cal Enterprises,  Inc.  ("NME")  whose  subsidiaries  had  bribed  doctors  and  other  refer- 
ral sources  to  refer  patients  for  admission  to  NME  psychiatric  hospitals  and  sub- 
stance abuse  facilities  and,  in  one  instance,  to  an  acute  care  hospital.  We  also  al- 
leged that  NME  paid  for  referrals  of  patients,  the  company  improperly  waived  Medi- 
care copayments  for  patients  and  then  claimed  reimbursement  from  Medicare  of 
these  waived  amounts  as  bad  debts  and  engaged  in  billing  fraud,  and  billed  for  serv- 
ices not  rendered  and  for  treatment  that  was  not  reasonable  or  necessary. 

NME  signed  a  criminal  plea  and  civil  and  administrative  settlement  including 
$379  million  in  criminal  fines,  civil  damages  and  penalties  for  kickbacks  and  fraud 
at  NME  psychiatric  and  substance  abuse  hospitals  in  30  states.  This  included  a  pay- 
ment to  several  states  of  a  total  of  $16.3  million  negotiated  between  NME  and  the 
National  Association  of  Medicaid  Fraud  Control  Units  for  harm  caused  the  state- 
funded  portion  of  Medicaid  and  other  state  health  programs.  The  administrative  set- 
tlement includes  a  ground  breaking  corporate  integrity  agreement  in  which  NME 
has  agreed  to  the  implementation  of  a  program  designed  to  insure  its  corporate  in- 
tegrity in  its  relations  with  the  government,  and  its  quality  of  care. 

In  addition,  the  Department  of  Justice,  through  its  United  States  Attorneys,  have 
investigated  and  prosecuted  many  individuals  who  implemented  NME's  scheme,  in- 
cluding hospital  and  psychiatric  center  administrators,  physicians,  psychologists, 
and  counselors.  To  date,  eight  individuals  have  been  prosecuted  and  convicted  for 
paying  or  receiving  kickbacks,  making  false  claims,  theft  of  public  money,  forgery 
and  oDstructing  justice.  Their  sentences  have  ranged  from  eight  years  to  tmrty 
months  to  probation.  Others  await  sentencing.  Investigations  of  the  responsible  indi- 
viduals continue. 

Another  major  prosecutive  success,  the  so-called  Rolling  Labs  case,  involved  a  bil- 
lion dollar  medical  insurance  scheme,  which  required  more  than  five  years  of  inves- 
tigative efforts  by  multiple  federal  and  state  investigative  agencies.  A  chain  of  mo- 
bile diagnostic  testing  services  and  clinics  in  the  Los  Angeles  performed  medically- 
unnecessary  tests  on  unsuspecting  patients  after  promising  free  and  low-cost  exami- 
nations and  preventative  diagnostic  tests.  Bills  were  fabricated  to  make  it  appear 
these  preventative  services  were  performed  by  a  doctor  and  were  "medically  nec- 
essary^ to  treat  patient  illnesses,  when  they  were  not.  Not  only  were  the  tests  vir- 
tually useless  for  the  majority  of  patients,  who  were  in  normal  health,  but  the 
health  and  even  lives  of  patients  were  threatened  by  the  defendants'  slipshod  exami- 
nations, failure  to  obtain  proper  medical  histories,  and  failure  to  follow  up  on  abnor- 
mal symptoms  and  test  results.  The  defendants  were  convicted  of  mail  and  wire 
fraud,  conspiracy,  money  laundering,  and  racketeering  in  connection  with  this 
scheme.  Two  key  men  wno  perpetrated  this  fraud  each  were  sentenced  to  over  20 
years  imprisonment,  plus  restitution  and  forfeiture  orders.  Looking  only  at  a  sam- 
pling of  developments  during  the  past  two  months  illustrates  the  wide  range  of 
cases  the  Department  is  pursuing: 

•  On  April  4,  1995,  U.S.  Homecare  Corporation,  a  New  York  based  home  health 
care  agency  agreed  to  pay  $650,000  to  settle  claims  that  it  had  submitting  false 
claims  relating  to  forged  nurses  signatures,  false  medical  information  and  canned 
nursing  notes  related  to  beneficiaries  in  Miami. 

•  On  April  11,  a  Virginia  psychiatrist  was  sentenced  to  three  years  probation,  180 
days  of  home  confinement,  360  hours  of  community  service  after  pleading  guilty  to 
a  criminal  information  that  he  had  submitted  false  claims  to  CHAMPUS  and  Medi- 
care, inflating  the  time  spent  in  psychotherapy  sessions  with  patients  for  a  loss  of 
$35,576.05. 

•  On  April  17,  1995,  a  Honolulu  psychologist  pled  guilty  to  three  counts  of  mail 
fraud  for  billing  CHAMPUS  for  psychotherapy  that  never  took  place  and  altered  pa- 
tient files.  The  psychologist  faces  a  maximum  sentence  of  5  years  imprisonment  and 
a  $250,000  fine  on  each  count. 

•  On  April  17,  1995,  one  of  the  defendants  in  the  Rolling  Labs  case  was  sentenced 
to  41  months  incarceration,  6  years  probation,  $750,000  fine  and  included  in  $41.1 
million  restitution  order. 

•  In  an  outgrowth  of  the  NME  case,  on  April  17,  1995,  owner  and  operator  of  the 
Center  for  Human  Growth,  in  Burleson,  Texas,  was  sentenced  to  97  months  in  pris- 
on, forfeited  $1.5  million  in  restitution  and  ordered  not  to  practice  psychology  in  the 
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health  care  industry.  He  had  pled  guilty  to  conspiracy  and  mail  fraud  for  being  com- 
pensated for  referring  patients  to  the  Psychiatric  Institute  of  Forth  Worth. 

•  On  April  18,  a  Bridgeport  Connecticut  federal  grand  iury  returned  an  indict- 
ment on  wire  fraud  against  an  individual  who  participated  in  a  scheme  to  defraud 
CIGNA  and  its  subsidiary  for  submitting  false  claims.  Two  others  had  pleaded 
guilty  to  related  counts. 

•  On  April  29,  1995,  in  New  Yoric,  three  physicians,  two  employees  of  medical 
equipment  companies,  and  a  patient  broker,  were  indicted  for  participating  in  a  con- 
spiracy to  defraud  Medicare  of  $15  million  through  false  reimbursement  claims  for 
medical  equipment.  According  to  the  indictment,  the  companies  billed  Medicare  for 
wheelchairs  and  hospital  beds,  but  provided  unauthorized  and  far  less  expensive 
items  such  as  air  conditioners,  microwave  ovens  and  beach  chairs. 

•  On  May  4,  1995,  a  Philadelphia  jury  found  six  durable  medical  equipment  com- 
panies and  their  owner  guilty  of  defrauding  Medicare  of  approximately  $3  million 
in  a  soohisticated  "boilerroom  telemarketing  operation  which  delivered  unnecessary 
medical  equipment  such  as  heating  pads,  air  mattresses,  and  paraffin  wax  baths  to 
approximately  5,000  elderly  Medicare  beneficiaries,  located  in  ten  Mid-Atlantic  and 
Mid-West  states.  The  owner  was  convicted  of  205  counts  of  mail  fraud,  false  claims, 
and  money  laundering  and  other  crimes. 

•  On  May  18th,  Metpath,  Inc.  of  Teterboro,  New  Jersey,  a  nationwide  medical 
laboratory  agreed  to  pav  the  government  $8.6  million  to  settle  civil  fraud  claims 
with  respect  to  metpath  s  dealings  with  Medicare,  CHAMPUS  and  Railroad  Retire- 
ment Board  for  billing  for  tests  that  were  not  performed  such  as  when  a  laboratory 
sample  was  lost,  spilled  or  otherwise  unsuitable  for  testing. 

•  On  May  19,  1995,  an  Ohio  physician  pled  guilty  to  receiving  a  kickback  in  re- 
turn for  referring  patients  to  Nova  Medical  Labs  in  Cleveland  for  laboratory  tests 
which  were  not  medically  necessary. 

•  On  May  24,  1995,  an  FBI  initiative  was  announced  which  has  targeted  staged 
automobUe  accidents  and  related  casualty  and  health  insurance  fraud.  The  initiative 
included  arrests,  search  warrants  and  indictments  in  31  states.  It  involved  41  of  the 
FBI's  56  field  offices  and  U.S.  Attorney's  Offices  in  numerous  large  metropolitan 
areas  such  as  Miami,  Philadelphia,  Chicago  and  Atlanta  as  well  as  smaller  cities. 
For  example  in  Florence  South  Carolina,  the  investigation  has  resulted  in  31  indict- 
ments and  22  convictions.  In  Portsmouth,  Ohio,  28  of  31  individuals  charged  with 
staging  vehicle  accidents,  arson  and  theft  have  pled  guilty. 

•  On  May  25,  1995,  the  United  States  Attorneys  offices  in  Columbus,  Ohio  and 
Charleston,  South  Carolina  and  the  Federal  Trade  Commission  announced  a  coordi- 
nated attack  on  telemarketing  health  care  fraud  schemes  filing  several  actions 
against  companies  in  Ohio  and  South  Carolina  with  deceptive  practices  in  selling 
medical  equipment. 

•  On  June  6th,  an  Alexandria,  Virginia  jury  found  guilty  a  chiropractor,  his 
brother  and  the  corporation,  for  false  claims,  mail  fraud  and  conspiracy  on  45 
counts. 

•  Washington  state's  largest  preferred  provider  organization.  Integrated  Network 
Systems,  Inc.,  and  its  chief  executive  officer  skimmed  $1.4  million  from  medical 
service  bureaus  who  provided  services  to  hospitals.  On  June  7th,  the  company  pled 
guUty  to  mail  fraud,  money  laundering  and  submitting  false  claims  to  the  United 
States.  The  officer  pled  guilty  to  mail  fraud  and  false  claims  and  filing  a  false  in- 
come tax  return  and  making  false  statements  to  federally-insured  banks.  They 
agreed  to  pay  $2.2  million  in  restitution  and  damages  and  penalties,  and  an  addi- 
tional $339,000  for  the  tax  violations.  The  officer  faces  imprisonment. 

•  An  Atlanta,  Georgia  company.  International  Convalescent  Transport  Inc.,  false- 
ly billed  Medicaid  for  more  than  $850,000  for  ambulance  stretcher  transportation 
services  where  no  services  were  performed,  the  services  were  not  medically  nec- 
essary because  patients  were  ambulatory  or  were  dead,  or  where  the  services  were 
misrepresented  as  the  mileage  was  inflated.  On  June  8th,  the  owner  was  convicted 
of  33  mail  fraud  counts,  96  false  claims  counts  and  12  money  laundering  counts. 
Sentencing  and  resolution  of  the  asset  forfeiture  counts  will  occur  in  the  future. 

These  cases  represent  the  results  of  our  increased  health  care  fraud  enforcement 
efibrts. 

IMPROVED  INTERAGENCY  COOPERATION 

These  and  other  successful  investigations  and  prosecutions  of  health  care  fraud 
require  close  inter-agency-collaboration  among  federal  and  state  investigators  and 

Srosecutors.  The  Department  of  Justice  has  long  worked  with  the  Department  of 
[ealth  and  Human  Services  Office  of  Inspector  General  ("HHS  OIG")  to  investigate 
and  prosecute  health  care  fraud  in  Medicare  and  with  the  HHS  OIG  and  the  state- 
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based  Medicaid  Fraud  Control  Units  ("MFCUs").  Other  federal  investigatory  agen- 
cies also  committed  to  combatting  health  care  fraud  include,  but  are  not  limited  to, 
the  Defense  Criminal  Investigative  Service,  the  United  States  Postal  Inspector,  the 
Railroad  Retirement  Board,  the  Department  of  Veterans  Affairs  Inspector  General, 
the  Pension  and  Welfare  Benefits  Administration  and  Inspector  General  of  the  De- 
partment of  Labor,  Office  of  Personnel  Management  Inspector  General  and  the  Ten- 
nessee Valley  Authority  Inspector  General. 

We  have  established  several  structures  to  facilitate  communication  and  coordina- 
tion among  law  enforcement  entities.  Last  November,  I  established  an  Executive 
Level  Health  Care  Fraud  Policy  Group,  to  develop  national  health  care  fraud  en- 
forcement policy.  The  members  of  the  Executive  Level  Health  Care  Fraud  Policy 
Group  include  the  Assistant  Attorneys  General  for  the  Criminal  Division  and  Civil 
Division,  a  United  States  Attorney  representing  the  Attorney  General's  Advisory 
Committee,  the  Department  of  Health  and  Human  Services  Inspector  General, 
Health  Care  Financing  Administration's  Senior  Adviser  on  Program  Integrity,  a  sen- 
ior FBI  official  and  myself.  Representatives  of  other  federal  agencies  and  State  Med- 
icaid Fraud  Control  Units  also  have  attended.  This  forum  permits  policy  develop- 
ment and  coordination  at  the  highest  levels  of  the  Department  of  Justice  and  the 
Department  of  Health  and  Human  Services, 

To  facilitate  communication  at  the  local  and  state  level,  every  United  States  At- 
torney's Office  now  has  a  criminal  and  civil  health  care  fraud  coordinator.  There  are 
health  care  fraud  working  groups  at  the  national,  regional,  and  local  levels,  which 
include  federal  and  state  prosecutors  and  investigators  from  FBI,  HHS  OIG,  and 
other  federal  agencies  as  well  as  state  Medicaid  Fraud  Control  Units. 

In  conjunction  with  Health  and  Human  Services  Office  of  the  Inspector  General, 
the  Department  of  Justice  is  working  closely  with  the  Health  Care  Financing  Ad- 
ministration ("HCFA")  to  implement  this  multi-pronged  strategy  with  respect  to  the 
Medicare  program.  For  the  first  time,  we  hold  regular  meetings  attended  by  the  De- 
partment of  Justice  ("DOJ"),  HHS  OIG,  HCFA  and  the  Medicare  contractors  at  the 
national,  regional  and  local  levels.  Prosecutors,  investigators  and  health  care  admin- 
istrators discuss  trends  in  fraudulent  practices  and  devise  possible  solutions  to  stop- 
ping ongoing  fraud. 

BETTER  USE  OF  ALL  AVAILABLE  SANCTIONS:  CRIMINAL,  CIVIL  AND  ADMINISTRATIVE 

With  the  greater  communication  among  health  care  investigators,  prosecutors  and 
administrators,  we  can  facilitate  the  selection  of  the  appropriate  sanction  or  sanc- 
tions to  redress  particular  problems  in  health  care  fraud.  The  Department  of  Justice 
and  the  Department  of  Health  and  Human  Services  agree — that  government  is  most 
effective  in  combatting  health  care  fraud  when  we  pursue  the  panoply  of  criminal, 
civil,  and/or  administrative  remedies,  or  those  appropriate  to  the  particular  case.  In- 
creasingly, our  cases  include  parallel  proceedings  where  the  responsible  companies 
and/or  officials  plead  guilty  or  are  convicted  criminally  and  at  tne  same  time,  civil 
damages  and  penalties  are  collected.  The  Department  of  Justice  has  several  civil 
fraud  initiatives,  which  target  frauds  not  previously  prosecuted.  For  example,  sev- 
eral United  States  Attorneys'  Offices  have  targeted  hospitals  with  credit  balances 
and  with  duplicate  billing  records;  others  have  targeted  physicians  who  bill  patients 
more  than  permitted  under  Medicare  or  the  Federal  Employees  Health  Benefit  Plan. 
Thanks  to  these  efforts,  health  care  fraud  which  may  not  constitute  criminal  activity 
nevertheless  is  prosecuted;  the  government  recovers  its  damages,  civil  penalties  are 
paid  and  the  victims  of  health  care  fraud  receive  restitution. 

Determining  whether  to  bring  a  criminal  or  civil  case,  of  course,  involves  a  serious 
consideration  of  the  facts  and  applicable  law  in  a  particular  instance.  With  respect 
to  criminal  cases,  a  prosecutor  recommends  federal  prosecution  if  he  or  she  believes 
that  the  person  or  company's  conduct  constitutes  a  federal  offense  and  the  admissi- 
ble evidence  will  probably  be  sufficient  to  sustain  a  conviction,  unless  in  his  or  her 
judgment  prosecution  should  be  declined  because  no  substantial  federal  interest 
would  be  served  by  the  prosecution;  the  person  is  subject  to  effective  prosecution  in 
another  jurisdiction  or  there  exists  an  adequate  non-criminal  alternative  to  prosecu- 
tion. Civil  and  administrative  remedies  are  possible  noncriminal  alternatives  which 
are  considered. 

With  respect  to  civil  cases,  a  similar  incpiry  takes  place.  The  determination  of 
damages  in  a  particular  case  is  a  fact  specific  inauiry  which  turns  on  the  number 
of  claims  submitted,  the  falsity  of  those  claims,  the  culpability  of  the  parties,  the 
damage  to  the  federal  health  care  programs,  the  amount  of  any  kickbacks  paid,  liti- 
gation risks  and  other  relevant  issues.  The  information  on  which  the  Department 
of  Justice  bases  our  calculations  in  Medicare  cases  typically  is  supplied  by  the  De- 
partment of  Health  and  Human  Services. 
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While  the  Department  of  Justice's  chief  responsibility  is  the  prosecution  of  crimi- 
nal and  civil  violations,  we  also  recognize  our  responsibility  to  assist  the  Depart- 
ment of  Health  and  Human  Services  in  their  duty  to  protect  the  Medicare  Trust 
Fund  and  Medicaid  program  by  ensuring  that  unscrupulous  providers  do  not  receive 
payments  from  Memcare  and  Medicaid.  This  assistance  can  take  place  at  several 
times  during  the  payment  process:  first,  the  Department  of  Justice  has  provided  in- 
formation to  the  Health  Care  Financing  Administration  about  unscrupulous -provid- 
ers and  practices  so  that  such  compames  are  not  permitted  to  enter  the  Medicare 
and  Medicaid  program  in  the  first  place. 

Second,  with  respect  to  providers  and  suppliers  who  already  participate  in  the  fed- 
eral health  care  programs,  and  who  are  suspected  of  committing  fraudulent  acts,  the 
Department  of  Justice  works  with  the  Department  of  Health  and  Human  Services 
to  prevent  them  from  receiving  further  payment  of  Medicare  funds.  For  example, 
Federal  regulations  authorize  a  Medicare  carrier  to  suspend  Medicare  payments  to 
a  provider  when  the  carrier  has  reliable  evidence  that  an  overpayment  exists  or  that 
future  payments  may  be  incorrect.  42  C.F.R.  Sees.  405.370(aX2)  &  (b). 

In  cases,  where  the  suspension  is  predicated  on  reliable  evidence  of  fraud  or  will- 
ful misrepresentation,  the  carrier  may  suspend  Medicare  payments  without  furnish- 
ing the  provider  advance  notice  or  an  opportunity  to  explain  why  the  suspension 
should  not  be  imposed.  42  C.F.R.  Sec.  405.371(b).  The  Department  of  Justice  works 
closely  with  the  carriers  and  the  Health  Care  Financing  Administration  to  ensure 
suspension  is  imposed  in  the  appropriate  cases  and  in  the  most  effective  manner. 
For  example,  our  Civil  Division  nas  worked  with  HHS  to  effectuate  suspension  of 
certain  providers  who  systematically  upcoded  their  billing  for  manufactured 
lymphedema  pumps,  falsely  representing  to  the  carrier  that  they  were  providing  a 
pump  more  expensive  than  one  actually  provided.  Similarly,  the  United  States  At- 
torney's Office  for  the  Northern  District  oi  Georgia  has  worked  with  the  Department 
of  HHS  to  propose  suspension  in  appropriate  health  care  fraud  cases.  We  nave  em- 
phasized the  importance  of  pursuing  suspension  to  keep  Medicare  dollars  out  of  the 
hands  of  unscrupulous  providers  during  this  years'  training  of  prosecutors  as  well 
as  of  employees  at  the  Health  Care  Financing  Administration  and  at  the  Medicare 
contractors. 

The  Department  of  Justice  also  uses  means  other  than  suspension  to  prevent 
fraudulent  providers  from  obtaining  Medicare  funds.  For  example,  where  there  is 
evidence  of  fraudulent  scheme  and  the  threat  of  dissipation  of  assets,  federal  pros- 
ecutors may  ask  a  federal  court  to  enjoin  the  fraudulent  scheme,  and  to  freeze  as- 
sets to  prevent  dissipation  of  assets.  The  Department  can  use  the  Mail  Fraud  In- 
junction Act  and  the  Federal  Debt  Collection  Act  to  seek  injunctive  reUef.  For  exam- 
ple, the  U.S.  Attorney's  Office  in  the  Southern  District  of  Florida  successfully  pros- 
ecuted Part  B  Medicare  fraud  committed  by  durable  medical  equipment  companies, 
clinic/practitioners  and  non-invasive  testing  companies  in  cases  brought  under  the 
False  Claims  Act  and  the  Federal  Debt  Collection  Procedures  Act.  La  seven  cases 
filed  since  May  of  1994,  over  $1.5  million  in  assets  has  been  frozen  and  over  $2  mil- 
lion has  been  suspended  (in  stop  payment  orders,  claims  processed  and  claims  pend- 
ing). One  such  action  was  brought  on  September  1,  1994  against  Change  Llemi 
DME  Corp.  ("Change")  and  two  of  its  principals.  In  that  case.  Change,  who  held  it- 
self out  as  a  supplier  of  nutritional  supplements,  submitted  2578  claims  to  Medicare 
totaUng  almost  $3  million.  Approximately  98%  of  the  $895,296  that  Change  was 
paid  in  Medicare  funds  was  recovered  by  the  quick  action  of  the  U.S.  Attorney's  Of- 
fice of  the  Southern  District  of  Florida.  Similar  aggressive  action  has  been  used  to 
save  Medicare  money  in  cases  across  the  country. 

Of  course,  notwithstanding  the  vigilant  actions  of  the  Department  of  Justice  and 
the  Department  of  Health  and  Human  Services,  unscrupulous  providers  continue  to 
defraud  Medicare  and  Medicaid.  The  Department  of  Justice  is  committed  to  bringing 
criminal  and  civil  actions  to  punish  the  providers  and  to  recover  monies  for  past 
wrong  doings.  It  is  the  responsibility  of  the  Department  of  Health  and  Human  Serv- 
ices to  decide  whether  such  entities  should  be  permitted  to  continue  to  participate 
in  the  Medicare  and  Medicaid  systems.  Although  the  decision  whether  to  exclude 
an  individual  or  a  company  rests  with  the  Department  of  Health  and  Human  Serv- 
ices Office  of  Inspector  (General,  under  42  U.S.C.  Sec.  1128,  the  Department  of  Jus- 
tice provides  this  and  other  exclusion  authorities  with  all  available  non  grand  jury 
information  which  may  be  helpful  to  them  in  making  the  determinations.  In  deter- 
mining whether  to  exclude  an  individual  or  entity,  the  Inspector  General  often  con- 
siders the  commitment  to  implement  corporate  compliance  plans  in  the  future.  We 
strongly  support  this  efibrt  in  the  appropriate  case. 

This  coorclinated  use  of  criminal,  civil,  and  administrative  sanctions  constitutes 
the  enforcement  component  of  the  joint  DOJ-HHS  Operation  Restore  Trust  initia- 
tive. The  Department  of  Justice  enthusiastically  endorses  HHS's  focus  on  home 
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health  care,  nursing  homes  and  ancillary  services  such  as  durable  medical  equip- 
ment. Our  health  care  fraud  coordinators  in  each  of  the  target  states — California, 
Florida,  Illinois,  New  York,  and  Texas — have  been  meeting  with  their  counterparts 
at  HHS  OIG  and  HCFA  to  ensure  that  wrongdoers  are  vigorously  prosecuted,  mon- 
ies lost  to  Medicare  and  Medicaid  are  returned,  and  future  frauds  prevented. 


Unfortunately,  notwithstanding  our  best  efforts,  health  care  fraud  will  continue. 
Perpetrators  oi  health  care  fraud  will  seek  to  prey  on  any  health  care  system  the 
mancet  produces  or  Congress  adopts.  Where  there  is  money,  unscrupulous  providers 
simply  shape  schemes  to  fit  the  particular  form  of  reimbursement.  The  Department 
of  Justice,  however,  is  committed  to  meeting  this  challenge  with  vigorous  enforce- 
ment. In  recognition  of  the  growth  in  managed  care,  for  example,  we  have  estab- 
lished a  Managed  Care  and  Fraud  Working  Group.  Federal  ana  state  investigators 
and  prosecutors  meet  with  health  care  plans  to  learn  about  emerging  problems  and 
determine  the  appropriate  oversi^t  and  sanction — criminal,  civil  or  administrative, 
federal  or  state.  We  stand  together  to  face  the  frauds  of  the  future. 

There  are  ways  this  Congress  can  assist  in  our  efforts. 

A  fundamental  issue  in  ensuring  health  care  fraud  enforcement  involves  the  need 
for  adequate  resources.  Health  care  fraud  cases  are  extremely  resource  intensive. 
They  are  among  the  most  document  intensive  of  all  white  collar  crimes  cases.  Inves- 
tigation of  false  billing  cases,  for  example,  requires  extensive  storage  space,  com- 

fmter  information  management  systems,  and  financial  analysis.  Various  pending 
egislative  initiatives  would  enhance  fraud  control  bv  providing  a  secure  source  of 
resources  for  anti-fraud  efibrts.  They  establish  an  Anti-Fraud  Control  Account  to 
fund  audits,  inspections  of  health  care  programs  and  health  care  fraud  investiga- 
tions and  prosecutions,  financed  by  certain  monetary  recoveries  in  health  care  fraud 
cases.  We  support  such  efforts. 

We  also  endorse  efibrts  to  strengthen  criminal,  civil,  and  administrative  remedies 
for  health  care  fraud,  which  will  give  prosecutors  new  tools  in  their  efibrts  to  stop 
health  care  fraud,  punish  its  perpetrators  and  recover  funds  for  the  government  and 
other  victims.  These  provisions  create  a  general  health  care  fraud  offense  prohibit- 
ing schemes  to  defraud  health  plans  or  persons  in  connection  with  the  delivery  of 
or  payment  for  health  care,  establishment  of  a  criminal  and  civil  bar  on  kickbacks 
in  any  federal  health  care  program,  authorizing  administrative  subpoenas  in  health 
care  fraud  cases,  and  permitting  use  of  grand  jury  material  by  civil  health  care 
fraud  prosecutors.  Such  measures  would  give  us  additional  critical  tools  to  combat 
this  scourge  on  our  nation's  health  care  plans. 

Mr.  Chairman,  this  concludes  my  prepared  remarks.  I  will  be  pleased  to  answer 
any  questions  that  you  or  the  other  Members  may  wish  to  ask. 

Mr.  SOUDER.  Thank  you.  Thank  you,  Mr.  Stern. 
Mr.  Towns,  would  you  Hke  to  start? 
Mr.  Towns.  Yes,  thank  you  very  much. 

Let  me — the  same  criticisms  have  been  made  about  the  ability  of 
both  the  IG  and  DOJ  to  prevent  fraudulent  activity.  How  do  you 
respond?  If  we  don't  know  the  size  of  the  problem,  how  can  we  be 
assured  that  we  have  the  tools  to  prevent  it?  And  we  don't  know 
the  

Ms.  Brown.  You're  absolutely  right,  sir,  that  we  don't  know  the 
totals.  We  do  know  the  kinds  of  results  we  get  with  the  resources 
we're  able  to  put  into  this  effort.  And  I  believe  there  are  too  few 
resources  right  now  available. 

This  is  one  reason  we  support  a  control  fund  where  some  of  the 
penalty  money  would  go  into  a  fund;  or  when  a  court  makes  an 
award  to  repay  the  cost  of  an  investigation,  it  would  go  into  the 
fund.  The  fund  could  then  be  seed  money  to  finance  more  investiga- 
tive and  prosecutive  resources.  Right  now,  there  is  no  such  mecha- 
nism, and  we  depend  on  strictly  discretionary  money. 

Fraud  control  efforts  are  being  cut  along  with  other  cuts  in  Gov- 
ernment. We  know  that  we're  losing  ground  because  of  that. 
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Mr.  Towns.  I  guess,  Mr.  Stern — we  heard  from  the  head  of 
HCFA  earlier  that  the  Justice  Department  can  negotiate  a  settle- 
ment that  allows  a  fraudulent  provider  to  remain  in  the  program. 
Can  DOJ  impose  a  settlement  on  HCFA  that  forces  HCFA  to  con- 
tinue the  relationship  with  a  fraudulent  provider? 

Mr.  Stern.  No,  we  cannot,  nor  do  we.  The  decision  with  respect 
to  exclusion  from  Medicare  or  Medicaid  is  a  decision  made  by  the 
Inspector  General  of  HHS.  We  are  very  careful  not  to  engage  in  a 
tradeoff  of  criminal  and  civil  prosecutions  for  a  decision  whether  or 
not  to  exclude.  That's  true  not  only  in  health  care  fraud,  it's  true 
with  respect  to — across  the  board  with  all  the  agencies  we  deal 
with.  So  the  answer  is  no,  we  cannot  impose,  nor  do  we  impose,  de- 
cisions with  respect  to  exclusion. 

When  a  decision  is  made  not  to  exclude,  a  decision  by  the  Inspec- 
tor General,  I  do  encourage  that  there  be  some  kind  of  policing 
mechanism  going  forward  if  that  entity  is  going  to  remain  in  the 
system.  That  is  where  I  have  been  pushing  for  compliance  pro- 
grams, so  that  if  in  fact  there  is  a  violation  in  the  future,  exclusion 
would  be  much  easier. 

Mr.  Towns.  Thank  you.  Let  me  ask,  recognizing  that  as  we  move 
forward  it  is  clear  there  is  going  to  be  limited  resources, 
everybody's  talking  about  cutting,  and  I'm  very  concerned  about 
wasting  manpower  and  womanpower. 

When  you  have  local  law  enforcement  authorities  involved  in  in- 
vestigating at  every  level,  and  then  of  course  you  get  involved,  how 
do  you  develop  a  mechanism  to  prevent  wasting  time  and  effort? 
I  know  of  one  instance  in  New  York  where  I  think  it  was  a  local 
police  officer  was  locked  up  because  he  was  also  investigating,  and 
your  department  didn't  know  and  he  didn't  know,  and  they  were 
trying  to  lock  up  each  other.  So  how  do  we  try  to  avoid  that  kind 
of  waste  of  manpower  and  womanpower? 

Mr.  Stern.  Let  me  respond  in  a  couple  of  ways.  First,  I  am  from 
industry  before  I  came  to  the  Justice  Department  to  become  Special 
Counsel.  My  first  reaction,  when  I  saw  what  we  were  doing  in  the 
health  care  fraud  area,  was  that  we  are  doing  this  on  a  retail  basis, 
case-by-case  prosecution. 

We  cannot  solve  this  problem  on  a  retail  basis,  we  have  to  find 
some  way  to  encourage  industry  itself  to  self-police;  and  so  I  looked 
around  to  see  ways  in  which  I  could  do  that.  One  was  to  require 
compliance  programs  in  settlements  as  we  went  forward  and  then 
to  suggest  to  industry — and  I  do  this  as  I  go  around  the  country — 
that  they  ought  to  themselves  be  putting  into  effect  compliance  pro- 
grams, because  that  would  be  a  factor  that  we  would  look  at  when 
it  came  time  for  prosecutions  if  we  ever  caught  them. 

I  emphasize  to  them  that  there  are  whistleblower  statutes  on  the 
books,  the  Qui  Tam  laws  which  are  encouraging  all  kinds  of  litiga- 
tion against  those  who  commit  health  care  fraud;  and  what  I  say 
to  these  companies  is  that  you  have — every  time  that  you  fire  an 
employee  you  have  given  a  hostage  to  the  Qui  Tam  bar.  Those  folks 
are  going  to  go  there  and  the  Qui  Tam  law  is  now  called  the  former 
employees — the  "former  disgruntled  employees  retirement  act."  You 
have  now  given  great  incentive  to  anybody  you  fire  who  knows 
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they  can  get  lots  of  recovery,  so  there  is  great  incentive  for  compa- 
nies to  themselves  self-police. 

I  tell  them  about  our  results,  the  20-year  criminal  sentence,  jail 
sentence  that  we  obtained  last  year  in  the  case  in  California.  I  tell 
them  about  the  $379  million  civil  damage  recoveries.  So  they  are 
beginning  to  get  the  message. 

In  fact,  I  spoke — just  yesterday,  defense  counsel  came  up  to  me 
and  said,  you  know,  it  used  to  be,  Mr.  Stern,  before  you  were  out 
speaking  on  this  subject  that  if  I  tried  to  raise  with  one  of  my  cli- 
ents that  they  ought  to  consider  a  compliance  program,  they 
laughed  at  me.  He  said,  now  they  come  to  me  and  say,  how  do  I 
put  in  effect  a  compliance  program. 

Second,  we  have  this  Operation  Restore  Trust  program  we  are 
about  to  embark  on.  Part  of  that  includes  a  voluntary  disclosure 
program.  We  have  it  now  in  a  written  form  with  an  encouragement 
to  companies  to  try  and  self-police,  come  forward  to  us,  to  the  HHS 
and  work  with  us  on  that.  So  in  terms  of  prevention,  clearly  we 
have  to  show  that  we  are  tough  with  our  sentencing  and  our  recov- 
eries, and  we  have  to  show  that  they  are  going  to  get  caught,  and 
they  therefore  have  to  have  an  incentive  to  come  forward.  That  is 
our  first  goal  with  the  self-police. 

Second,  the  coordination  effort.  I  have  to  coordinate,  among  our- 
selves and  the  law  enforcement  side  so  we  don't  step  on  each  other. 
That  is  why  we  have  created  a  Health  Care  Fraud  Coordinator  in 
every  office  of  the  U.S. attorneys  in  this  country,  that  is  why  we 
have  been  working  with  the  HHS  and  all  the  law  enforcement  peo- 
ple through  the  executive  level  group  that  I  chair  to  set  priorities, 
to  make  sure  that  we  are  all  going  in  the  same  direction. 

The  particular  priorities  for  Operation  Restore  Trust  are  ones  we 
all  agree  on,  that  is,  home  health  care,  nursing  homes,  and  durable 
medical  equipment.  It  is  a  big  job,  but  we  are  trying  to  do  it,  both 
on  the  coordinating  side  from  our  side  and  on  forcing  industry  itself 
to  begin  to  self-police. 

Mr.  Towns.  How  long  has  the  coordinator  been  in  place? 

Mr.  Stern.  I  started  in  this  job  at  the  end  of  1993.  Health  Care 
Fraud  Coordinators  in  every  district  went  into  place  last  year,  and 
the  meeting  of  our  executive-level  group  has  been  going  on  since 
November  1993. 

Mr.  Towns.  Just  a  quick  one,  Mr.  Chairman.  What  percentage 
of  OIG  referrals  are  prosecuted?  What  percent  are  actually  pros- 
ecuted? 

Mr.  Stern.  I  don't  have  a  number  to  actually  tell  you.  That  is 
done,  again,  normally,  on  a  district-wide  basis.  The  case  would  be 
at  the  U.S.  attorney's  office;  they  will  be  deciding,  is  this  a  case  we 
want  to  prosecute  criminally?  Civilly?  Is  it  a  case  that  doesn't  rise 
to  that  level?  Should  we  declme  the  case  and  let  the  Inspector  Gen- 
eral do  that  case,  do  a  civil  monetary  penalty? 

So  I  don't  have  a  specific  answer  for  you.  Congressman  Towns. 

Mr.  Towns.  Ms.  Brown,  would  you  know? 

Ms.  Brown.  I  don't  have  the  exact  figure.  I  could  get  that  for 
you. 

Mr.  Towns.  Ms.  Boyd,  would  you  know? 
Ms.  Boyd.  No,  I  don't.  I  am  sorry. 


59 

Mr.  Towns.  OK,  Mr.  Chairman,  I  would  like  to  hold  the  record 
open  to  get  that  information.  Thank  you. 

Mr.  Shays.  Are  you  making  a  specific  request  that  this  be  pro- 
vided? 

Mr.  Towns.  Yes. 

Mr.  Shays.  Who  is  going  to  provide  it? 
Ms.  Brown.  We  will  provide  it. 
Mr.  Shays.  Mr.  Souder. 

Excuse  me  1  second.  I  want  to  make  sure,  that  this  is  followed 
up  on.  Ms.  Brown,  you  will  be  providing  this  information  to  the 
committee,  so  we  can  make  sure  that  both  minority  and  majority 
have  it? 

Ms.  Brown.  I  will. 

[The  information  referred  to  follows:] 

REFERRALS  TO  THE  DEPARTMENT  OF  JUSTICE 

From  January  1990  through  December  1994,  in  health  care  matters,  the  OIG  pre- 
sented about  1800  individuals  for  prosecution.  During  the  same  period  the  Depart- 
ment of  Justice  declined  prosecution  of  about  500  individuals,  and  1300  were  accept- 
ed for  prosecution  by  the  Department  of  Justice. 

MEDICARE  PROVIDER  UNIVERSE 

The  Health  Care  Financing  Administration  informed  us  that  the  Medicare  pro- 
vider universe  as  of  November  1994  was  approximately  1,074,000  This  figure  was 
derived  from  3  databases.  The  OSCAR  system  includes  institutions,  hospitals, 
skilled  nursing  facilities,  and  laboratories  (209,000  providers).  The  National  Sup- 
plier Clearinghouse  (NSC)  includes  durable  medical  equipment  suppliers  (115,000 
providers).  The  Universal  Provider  Identification  Number  (UPIN)  system  includes 
individuals  (750,000). 

Mr.  Souder.  Mr.  Stem,  in  your  statement,  I  wasn't  clear  wheth- 
er you  said  it  is  possible  or  you  would  like  it  to  be  possible  that 
if  somebody  had  been  found  in  violation  and  were  now  in  a  compli- 
ance program,  that  you  wouldn't  have  to  redo  the  whole  thing. 

Mr.  Stern.  That  is  right. 

Mr.  Souder.  So  that  is  law  now  and  you  can  exercise  that,  or 
you  would  like  to  see  that  being  done? 
Mr.  Stern.  No,  let  me  be  specific. 

In  a  settlement  where  there  is  a  compliance  agreement,  it  is  my 
desire  that  in  that  compliance  agreement,  which  is  an  agreement 
negotiated  by  HHS  with  the  entity,  I  would  prefer — and  have  en- 
couraged that  it  include  that  kind  of  provision — ^that  if  the  entity 
violates  the  compliance  agreement,  that  they  can  be  excluded.  You 
don't  have  to  go  and  prove  that  they  violated  some  other  health 
care  fraud  

Mr.  Souder.  Why  should  that  be  discretionary?  In  other  words, 
is  that  not  something  that  should — what  would  be  a  reason  not  to 
have  that  be  mandatory?  In  other  words,  like  any  other  probation 
when  you  violate  your  probation? 

Mr.  Stern.  I  think  it  should  be  in  every  compliance  agreement. 

Mr.  Souder.  Is  there  

Ms.  Boyd.  I  would  like  to  elaborate  on  that  a  little  bit. 

We  have  that  in  existing  settlement  agreements  now.  The  com- 
pliance agreement  is  in  addition  to,  but  there  are  some  settlement 
agreements,  I  can  certainly  share  with  you,  where  there  are 
clauses  in  the  existing  settlement  agreements  but  no  compliance 
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provisions,  that  if  you  default  in  terms  of  the  settlement  agree- 
ment, you  will  automatically  be  excluded. 

The  compliance  plan  gives  us  a  stronger  handle  in  working  with 
corporate  America.  They  are  putting  back  in  the  programs  and  are 
allowed  to  continue  in  the  programs  while  having  some  kind  of  ad- 
ditional policing  on  them.  If  we  decide  that  we  want  to  continue  to 
do  business  with  them,  there  are  sections  in  the  settlement  agree- 
ments now  where  they  can  be  automatically  excluded  if  they  de- 
fault. 

Mr.  SOUDER.  Thank  you. 

In  the  whistleblower  area — I  am  not  proposing  this,  I  am  just 
running  it  up  the  flagpole — have  you  ever  looked  at  and  what  do 
you  think  the  impact  would  be  if  you  gave  some  sort  of  a  financial 
tip,  if  it  led  to  a — much  like  you  have  all  the  different  crime  stop- 
pers programs  and  so  on,  if  there  was  an  actual  incentive — if  some- 
body is  convicted,  based  on  a  tip,  what  you  think  that  would  do  in 
bringing  in  more  specific  complaints? 

Mr.  Stern.  Well,  the  whistleblower  statute  does  provide  great  fi- 
nancial incentive  right  now. 

Mr.  SouDER.  OK.  Have  you  given  quite  a  few  out?  Is  that  some- 
thing exercised  quite  frequently? 

Mr.  Stern.  It  is  done  by  Congress.  Congress  created  the  statute. 
The  statute  provides  that  if  somebody  knows  of  fraud  against  the 
Government  and  brings  that  to  our  attention  and  there  is  a  recov- 
ery, they  can  receive  25  percent  of  that  recovery,  various  ranges, 
but  25  percent  is  fairly  standard  one,  and  there  are  people  who 
have  recovered. 

In  the  NHL  case.  National  Health  Laboratories  case,  a  competi- 
tor concerned  about  why  his  competitor  NHL  was  doing  as  well  as 
it  was  uncovered  fraud,  brought  that  to  the  attention  of  the  Gk)v- 
ernment  in  a  lawsuit,  and  I  think  that  man  ended  up  recovering 
about  $25  million. 

Mr.  SouDER.  Now,  have  you  had  very  many  like  that?  Are  people 
aware  of  that? 

Mr.  Stern.  I  try  to  make  everyone  aware  by  going  around  and 
speaking  on  it,  and,  yes,  we  have  had  an  increasing  number  of — 
Qui  Tam  is  what  it  is  called — whistleblower  cases  brought  to  the 
Justice  Department  in  the  past  year.  I  think  we  have  over  85  cases 
pending  now,  a  large  number  of  cases  pending  around  the  country. 
Many  of  them  are  under  seal.  The  way  it  is  done,  they  are  filed 
under  seal.  If  we  decide  to  support  the  case,  we  then  take  it  over. 

Mr.  Souder.  It  is  like  a  Government  lottery.  $25  million  is  a  big 
lottery. 

Mr.  Stern.  It  is  well  known  in  the  health  care  world  that  the 
Qui  Tam  statute  and  the  whistleblower  statute  give  great  incentive 
to  people  to  come  and  tell  us  about  fraud,  not  only  competitors. 
And  I  did  this  in  a  speech  last  week  in  Illinois.  I  spoke  about,  look, 
it  is  your  job  to  police  your  own  industry.  You  know  better  than 
I  do  what  your  competitors  are  doing,  which  is  taking  business 
away  from  you  because  they  are  doing  it  fraudulently.  After  the 
meeting — this  is  a  meeting  of  1,700  people — I  had  people  standing 
in  line  to  give  me  their  cards  and  ask  me,  who  do  I  call?  This  is 
a  great  incentive  on  companies  to  do,  to  help  police  others. 
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Mr.  SOUDER.  When  you  negotiate  settlements,  how  much  does 
the  amount  that  the  company  owes  enter  in  and  how  much  does — 
or  it  was  raised  the  question  of  access?  In  other  words,  do  you  at 
all  consider  that  if  you  take  this  company  out  of  the  market  people 
may  not  get  care? 

Mr.  Stern.  The  question  of  taking  them  out  of  the  market  is  the 
Inspector  General's.  Mine  is  just  the  criminal  and  civil  dollars  and 
sentencing — not  sentencing,  the  judge  does  that,  but  criminal  fines. 

Mr.  SouDER.  So  on  the  criminal  side,  things  like  what  is  owed, 
settlement  agreements,  don't  matter.  In  other  words,  if  somebody 
is  guilty,  you  will  nail  them  in  the — -whether  or  not  they  can  con- 
tinue as  a  future  provider,  those  variables  may  be  considered? 

Ms.  Brown.  Currently,  people  are  looking  for  global  settlements, 
so  they  want  to  know  what  is  going  to  happen  on  both  the  Depart- 
ment of  Justice  side  under  their  authority,  plus  what  our  authority 
would  have.  Frequently  we  have  to  get  together  on  these  issues 
and  reach  some  agreement,  and  we  sign  off.  Everybody  has  to  sign 
off  and  agree  that  it  is  a  fair  settlement  before  it  is  then  imposed. 
I  think  the  thing  you  are  getting  at,  of  course,  is  your  concern  that 
people  are  getting  off  free.  Frequently,  if  it  is  a  large  company,  it 
is  some  segment  of  that  company  and  certain  individuals  who  have 
committed  the  fraud;  so,  in  a  case  such  as  NME,  where  there  was 
a  $379  million  settlement,  although  the  company  wasn't  excluded, 
we  excluded  five  individuals,  including  the  regional  vice  president 
for  the  Texas  region,  who  was  the  mastermind  of  the  fraudulent 
scheme.  In  addition,  the  company  had  to  divest  itself  of  its  psy- 


pitals.  The  rest  had  to  be  divested:  so,  in  effect,  they  got  out  of  that 
business,  and  that  was  part  of  the  settlement  agreement. 

It  is  more  likely  that  a  very  large  company  might  not  be  excluded 
because  we  try  to  narrow  in  on  wnere  and  what  the  fraud  was,  ex- 
clude that  portion  of  it,  and  allow  other  portions  of  the  company 
to  continue.  There  is  an  agreement  as  to  how  they  will  operate 
with  high  integrity.  We  will  go  after  the  individuals  in  those  cases 
and  that  portion  of  the  company  where  the  fraud  has  occurred. 

Mr.  Shays.  Thank  you.  This  kind  of  hearing  begs  more  than  5 
minutes,  doesn't  it? 

Mr.  Green,  you  are  next. 

Mr.  Green.  Thank  you,  Mr.  Chairman.  I  can  relate  to  the  need 
for  more  time.  Let  me  first  say,  if  you  were  here  earlier,  I  am  a 
second-termer  in  Congress,  and  I  was  surprised  that  the  Inspector 
General  is  really  the  antifraud  unit,  whereas  I  didn't  think  that 
was  the  case  in  other  agencies.  So  with  HCFA,  the  Inspector  Gen- 
eral, instead  of  saying,  you  know,  that  the  Administrator  is  respon- 
sible for  the  whole  program,  the  Inspector  General  really  serves  as 
the  antifraud  unit? 

Ms.  Brown.  The  Inspector  General  does  have  the  criminal  inves- 
tigative responsibilities  in  an  agency.  I  have  been  Inspector  Gen- 
eral now  in  five  agencies,  and  that  is  always  the  case.  The  program 
offices  do  have  some  responsibility,  of  course;  and  HCFA,  under  its 
contracts,  has  people  in  each  of  the  contract  units  who  make  the 
payments,  they  have  people  who  are  there  to  deter  fraud,  and  they 
do  research.  They  will  partially  develop  cases  and  then  contact  us 
when  they  think  they  have  a  situation.  Sometimes  we  give  leads 
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to  them,  and  they  will  do  basic  research  on  it.  Then  it  will  come 
back  to  our  office,  where  I  have  criminal  investigators.  We  will  con- 
tinue the  case,  and  then  bring  it  to  the  Department  of  Justice  at 
an  early  point  so  we  will  work  in  conjunction  with  the  U.S.  attor- 
neys. 

Mr.  Green.  I  have  one  main  question,  but  let  me  ask  of  the  Jus- 
tice Department,  I  know  in  my  experience  in  Texas  a  lot  of  times 
on  welfare  fraud  it  was  hard  to  get  our  local  district  attorneys  to 
be  interested  in  it  because  it  wasn't  that,  depending  on  the  time 
of  year,  that  sexy  an  issue,  so  to  speak,  but  I  know  in  Houston  now 
they  have  created  a  welfare  fraud  unit,  the  DA  and  various  law  en- 
forcement agencies. 

Is  there  any  hesitation  by  local  U.S.  attorneys  to  make  welfare 
fraud  a  higher  priority?  I  know  Attorney  Greneral  Reno  has  made 
it  her  second,  after  health  care  fraud,  as  an  issue.  I  was  wondering 
if  that  goes  down  to  the  U.S.  attorney  level  instead  of  just  being 
here  in  Washington. 

Mr.  Stern.  You  are  talking  about  health  care  fraud? 

Mr.  Green.  Health  care  fraud  in  general.  Of  course  we  are  today 
on  particular  issues,  but  health  care  fraud  in  general. 

Mr.  Stern.  The  U.S.  attorney  announced  this  to  all  the  U.S.  at- 
torneys— the  Attorney  General  announced  this  priority  to  all  U.S. 
attorneys  when  we  met  back  at  the  end  of  1993.  In  fact,  I  was 
asked  to  give  the  luncheon  speech  to  all  of  them  to  kick  off  the  fact 
that  health  care  fraud  was  going  to  be  her  No.  2  new  initiative.  So 
as  a  result  of  that,  I  then  went  around  the  country  with  the  FBI 
to  major  and,  in  many  cases,  smaller  U.S.  attorneys'  offices  to 
make  certain  that  they  understood  the  message. 

We  now  have — it  is  not  difficult  anymore  to  get  them  encouraged 
to  do  this.  They  think  these  are  very  exciting  cases  and  do  want 
to  work  on  them.  Texas,  in  particular,  has  a  terrific  health  care 
fraud  effort,  including  a  coordinated  effort  with  the  State,  which  is 
pretty  advanced  in  this  area. 

Just  as  an  example,  within  the  next  2  weeks  I  am  going  to  New 
Haven,  CT,  where  they  are  having  a  health  care  fraud  conference 
the  U.S.  attorney  is  overseeing,  which  brings  together  everybody  in 
the  community  who  might  be  interested  in  the  health  care  area. 
They  have  done  these — I  have  gone  to  Miami,  FL,  to  speak  on  one 
there  as  well. 

These  have  been  occurring  now  by  the  U.S.  attorneys  on  their 
own.  They  decide  this  is  something  they  want  to  do.  Sometimes 
they  bring  us  in,  sometimes  they  do  it  on  their  own. 

So  the  simple  answer  is,  the  message  has  gotten  out,  they  like 
these  cases,  they  all  have  family  or  relatives  who  understand  the 
problems  of  health  care  fraud,  they  have  had  elderly  folks  who 
have  been  cheated  and  don't  understand  what  has  been  happening 
to  them.  The  same  with  the  FBI  agents.  They  really  identify  with 
these  kind  of  cases.  Health  care  is  something  they  understand 
about. 

Mr.  Green.  Let  me  ask,  in  the  Department  of  Justice — and  I 
know  oftentimes  when  you  settle  or  forgo  prosecution  and  typically 
in  the  case,  because  I  did  practice  law  at  one  time  in  my  life,  is 
it  the  result  of  insufficient  evidence  from  the  OIG  or  do  you  have — 
can  you  go  out  and  investigate  on  your  own  through  the  FBI? 
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Mr.  Stern.  What  we  do  is  we  decide  who  would  be  the  best  to 
investigate  the  case.  It  might  be  a  postal  inspector,  it  might  be 
somebody  from  DCIS,  it  might  be  the  Inspector  General,  you  try  to 
use  your  resources  the  best  you  can.  But  one  of  the  things  that  the 
Inspector  Greneral  and  I  did  early  in  our  coordinated  effort  was  to 
give  the  FBI  direct  access  to  the  contractors'  information.  It  used 
to  be  we  didn't  have  direct  access.  So  they  can  investigate  these 
cases  directly. 

That  decision,  whether  to  prosecute  or  not,  is  based  on  the  evi- 
dence in  large  part,  of  course,  but  it  is  not  because  of  our  inability 
to  get  the  evidence  that  we  wouldn't  do  a  case. 

Mr.  Green.  Do  vou  feel  like  the  cooperation  with  the  OIG  and 
the  sufficiency  of  the  evidence  that  they  are  providing,  I  mean,  ob- 
viously we  could  always  do  better,  but  is  there  a — are  you  coordi- 
nating and  working  together  and  do  you  feel  like  the  OIG  is  provid- 
ing that  information  to  the  Department  of  Justice? 

Mr.  Stern.  The  answer  is  yes  to  the  extent  that  the  IG  has  re- 
sources available  in  the  particular  districts  or  States.  Unfortu- 
nately, the  IG  has  had  to  cut  back  on  investigators  in  many  States 
in  this  country,  so  there  are  States  with  no  HHS  IG  investigators 
at  all. 

Connecticut  is  an  example  where  we  have  a  real  problem  because 
the  HHS  IG  has  had  to  cut  back  on  resources  there,  so  the  answer 
is,  I  think  my  relationship  and  the  Justice  Department  relationship 
with  the  HHS  IG  is  terrific,  but  they  are  strapped  for  resources, 
which  does  affect  us. 

Mr.  Green.  And  so  often,  Mr.  Chairman,  again  so  often  when  we 
provide  the  resources,  we  receive  much  more  money  in  savings  or 
return  than  ever  the  cost  of  those  resources,  I  know  that  is  true 
in  a  lot  of  other  antifraud  efforts  over  the  years. 

Thank  you,  Mr.  Chairman. 

Mr.  Shays.  I  thank  the  gentleman.  I  would  like  to  ask  some 
questions  now  unless,  Mr.  Barrett,  you  are  ready? 

Mr.  Barrett.  No,  I  will  pass  on  tnis  round. 

Mr.  Shays.  I  need  to  get  a  handle  on  where  we  are  headed  here. 
I  am  going  to  start  by  trying  to  understand  why  you  would  have 
gone  to  the  trouble  to  do  this  chart,  Ms.  Brown,  because  there  is 
nothing  in  it  that  is  particularly  helpful.  I  must  not  be  seeing  it 
correctly,  or  else  what  I  infer  from  it  is  different  from  what  you 
infer.  What  do  you  find  helpful  and  encouraging  in  that  chart? 

Ms.  Brown.  It  was  really  in  response  to  some  of  the  early  ques- 
tions that  were  given  to  us  by  the  staff  as  to  whether  or  not  we 
were  exercising  tne  exclusion  authority. 

Mr.  Shays.  So  this  is  in  response  to  what  we  asked? 

Ms.  Brown.  Yes,  sir. 

Mr.  Shays.  Then  you  are  not  necessarily  saying  this  represents 
something  favorable? 
Ms.  Brown.  That  is  right. 

Mr.  Shays.  OK,  fair  enough.  I  appreciate  knowing  that.  Let  me 
tell  you,  from  my  standpoint,  when  I  looked  at  1984-1995,  my  first 
question  was  over  the  8,583  exclusion  actions  in  a  period  of  11 
years.  I  would  have  thought  that  would  be  what  would  happen  in 
a  period  of  1  year,  so  that  was  a  big  surprise  to  me.  Then  I  looked 
and  said,  "well,  what  does  this  represent?  How  many  were  so-called 
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'mandatory  exclusions'  and  how  many  were  in  fact  judgment  calls 
on  your  part?" 

Ms.  Brown.  I  don't  have  it  for  that  chart.  I  could  tell  you  for 
1994.  In  1994  we  had  471  mandatory  exclusions  and  794  permis- 
sive exclusions. 

Mr.  Shays.  So  basically  a  2-1  ratio  of  permissive-to-mandatory? 

Ms.  Brown.  That  is  pretty  much  the  pattern. 

Mr.  Shays.  What  is  the  rationale  in  reinstating?  If  someone  is 
taken  off  the  system,  what  do  they  do  that  makes  them  qualified 
and  capable  and  meritorious  to  be  allowed  back  into  the  system? 

Ms.  Brown.  They  have  to  apply  to  come  back.  They  aren't  auto- 
matically reinstated.  I  am  going  to  ask  Mrs.  Boyd  to  give  you  some 
detail. 

Mr.  Shays.  Mrs.  Boyd,  I  didn't  get  your  title,  and  I  know  it  is 
written  down  there,  but  I  can't  read  it.  Can  you  tell  me  your  title? 

Ms.  Boyd.  It  is  the  Assistant  Inspector  General  of  the  Office  of 
Civil  Fraud  and  Administrative  Adjudication.  It  sounds  like  a  Mid- 
dle Eastern  dance. 

Mr.  Shays.  Do  you  know  your  mission?  That  is  what  is  impor- 
tant. 

Ms.  Boyd.  I  know  my  mission.  I  may  not  know  my  title. 
Mr.  Shays.  What  is  your  mission? 

Ms.  Boyd.  My  mission  is  to  work  with  the  Inspector  General  to 
try  to  ensure  that  we  exclude  providers  and  entities  from  the  Grov- 
ernment  that  are  referred  to  us  through  State  agencies  and 
through  the  Department  of  Justice.  We  execute  civil  monetary  pen- 
alties and  exclusions  to  ensure  that  the  beneficiaries  are  protected. 

Mr.  Shays.  You  get  involved  in  exclusions  and  also  penalties? 

Ms.  Boyd.  Yes,  I  do. 

Mr.  Shays.  You  wanted  to  respond  to  the  question — I  am  sorry. 

Ms.  Boyd.  Yes.  The  question  you  asked  I  think  was  how  does  one 
get  back  in  the  program,  how  is  one  reinstated. 

When  an  individual  is  excluded,  we  send  them  a  letter  and  the 
letter  which  informs  them  of  the  time  period  that  they  are  ex- 
cluded, for  how  long,  what  they  did  that  caused  them  to  be  ex- 
cluded. It  also  has,  in  the  very  bottom  of  that  letter,  an  announce- 
ment that  indicates  that  in  order  to  be  allowed  back  into  the  pro- 
gram— and  it  has  the  due  process  requirements  also — but  to  be  al- 
lowed back  into  the  program  after  the  period  of  exclusion,  the  pro- 
vider has  to  send  a  letter  and  apply  back  to  the  Inspector  General's 
Office  to  be  allowed  into  the  program. 

Mr.  Shays.  So  in  this  case,  we  had  15.6  percent  fully  reinstated, 
of  that  total  number  of  8,583. 

Now,  I  don't  have  a  keen  sense  of  how  many  providers  have  a 
billing  number.  How  many  are  we  talking  about  in  the  system 
right  now? 

Ms.  Boyd.  Right  now,  I  don't  know  how  many  are  in  the  system, 
but  you  hit  on  something  that  is  very  complicated  and  very  inter- 
esting to  us  because  one  of  the  things  that  we  are  working  very 
diligently  on  with  HCFA  is  a  universal  PIN  number.  The  hardest 
thing  in  the  world  for  us  at  the  Department  of  Health  and  Human 
Services,  at  OIG,  is  tracking  and  trying  to  make  sure  that  the  peo- 
ple that  we  exclude  from  the  program  do  not  get  an  additional 
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number  and  are  allowed  to  come  back  into  the  program  to  bill. 
That  is  a  problem. 

There  are  recommendations  that  we  have  made  on  this  issue.  We 
will  continue  to  make  them  because  very  often  these  people  are  al- 
lowed, through  mistakes  on  the  part  of  State  agencies  or  what  have 
vou,  to  somehow,  if  they  are  providers  who  are  excluded,  to  be  al- 
lowed to  get  back  into  the  program.  This  has  been  a  problem  for 
us.  Overall,  those  people  who  are  excluded  should  not  have  a  num- 
ber to  get  into  the  program  or  to  build  Medicare  or  Medicaid. 

Mr.  Shays.  That  is  really  an  understatement.  That  is  basic. 

Ms.  Boyd.  Yes. 

Mr.  Shays.  Are  we  talking  a  million,  are  we  talking  a  half-mil- 
lion? 

Ms.  Boyd.  I  am  sorry,  I  don't  know  that  answer. 
Mr.  Shays.  I  don't  know  why  you  wouldn't  know  that.  I  don't  un- 
derstand. 

Ms.  Boyd.  Maybe  I  am  missing  your  question. 

Mr.  Shays.  Maybe  I  am  asking  the  wrong  group. 

Are  we  talking  about  8,583  total  exclusions  divided  by  11  years? 
Are  we  talking  less  than  a  thousand  excluded  a  year  out  of — 
what — a  million,  out  of  a  hundred  thousand,  out  of  50,  out  of 
10,000?  It  is  just  not  helpful  without  that  other  information. 

If  there  is  someone  else  here  who  knows  or  someone  who  works 
for  the  department  who  can  find  that  out  and  report  to  this  com- 
mittee before  the  end  of  the  hearing,  it  would  be  helpful.  This  is 
an  extraordinarily  low  number  to  me. 

I  mean,  it  just  seems  to  me  to  be  pretty  pathetic,  given  our  sense 
of  the  problem. 

I  am  going  to  come  back  to  some  questions,  but  first,  Mr.  Barrett, 
do  you  have  any? 
Mr.  Barrett.  I  will  pass. 
Mr.  Shays.  Mr.  Souder. 

Excuse  me,  Mr.  Green,  do  you  have  some  questions? 

Mr.  Towns  first.  I  am.  going  to  do  another  round  of  questioning 

here,  so  if  you  have  some  

Mr.  Towns.  I  pass. 

Mr.  Shays.  I  would  like  to  proceed  then,  if  that  is  all  right. 
Mr.  Souder,  do  you  want  to  

Mr.  Souder.  I  just  have  one  question.  I  have  to  run  out  for  a 
couple  of  minutes. 
Mr.  Shays.  Then  go  ahead. 

Mr.  Souder.  One  of  the  things  about  politics  is  getting  pictures 
taken  with  high  school  kids.  A  number  of  you  made  references  that 
you  are  very  confident  that  if  you  pursue  fraud  it  would  more  than 
pay  for  itself  if  you  had  more  people  to  do  that.  In  the  recovery  dol- 
lars that  you  get  in  fraud  cases,  do  you  get  to  keep  that  in  your 
department  now? 

Ms.  Brown.  No.  It  goes  into  the  U.S.  Treasury.  Even  if  a  court 
specifies  a  million  dollars  for  the  cost  of  the  investigation  or  some- 
thing like  that,  it  still  goes  to  the  U.S.  Treasury,  it  does  not  come 
back  to  the  Department  or  to  the  investigative  imit. 

Mr.  Souder.  And  would  you  be  confident  enough — this  is  cross- 
ing areas,  and  I  realize  this  is  kind  of  a  generic  question  of  how 
confident  the  prosecutorial  arm  is — that  if  we  set  aside  a  certain 
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amount  of  funds  for  the  fraud,  figuring  that  we  were  going  to  make 
that  actually  an  income  division,  that  if  it  fell  short  of  its  income 
projections,  that  it  would  actually  come  out  of  Medicare  beneficiary 
payments,  are  you  that  confident  that  you  would  be  able  to  get 
more  money  in? 

In  other  words,  if  we  said,  we  will  give  you  $50  million  more  for 
prosecuting  fraud  cases,  expecting  to  get  the  revenue  of  $100  mil- 
lion, but  if  you  fall  short  of  the  $50  million  at  least  that  you  are 
investing  in  that,  that  comes  out  of  Medicare,  in  other  words  is  this 
kind  of  a,  yeah,  I  think  I  can  or  is  this  an  absolute? 

Ms.  Brown.  Oh,  I  think  there  is  no  doubt  that  we  could  get  it. 
For  each  person  on  my  staff — this  wasn't  all  fraud,  some  of  it  was 
mispayments  and  other  things — ^but  we  collected  $4.6  million — I 
am  sorry,  6.4  million  per  individual  on  the  staff  last  year.  That  is, 
for  every  $1  spent  there  was  a  $80  return.  So  there  is  no  doubt  in 
my  mind  that  we  can  utilize  additional  funds  and  collect  far  more. 

Most  of  the  money  that  is  collected  is  going  back  into  the  pro- 
grams. The  amount  that  has  been  defrauded  from  Medicare  or 
Medicaid  or  from  even  the  States,  is  returned  to  those  programs. 

Mr.  SOUDER.  So  when  it  goes  into  the  general  treasury,  you  are 
saying  it  goes  back  into  the  

Ms.  Brown.  The  additional  money,  like  fines  and  penalties,  goes 
to  the  treasury. 

Mr.  Stern.  But  the  direct  restitution  to  the  fund  goes  to  the 
fund. 

Mr.  SouDER.  Yes,  that  would  make  very  much  sense.  We  are 
reallv  talking  about  the  others,  because  many  of  us  who  are  really 
tough  budget  cutters,  the  problem  we  get  is  everybody  knows  how 
to  spend  the  money,  the  question  is,  is  there  incentive  to  really 
spend  it  the  tightest  and  wisest  way?  Because  the  classic  example 
of  this  is  when  we  gave  county  prosecutors  more  flexibility  in  child 
support,  all  of  a  sudden  they  collected  a  lot  more  child  support,  ex- 
panded their  departments  in  many  ways,  so  I  understand  the  prin- 
ciple. I  am  just  trying  to  see  how  confident  you  are. 

Thank  you  very  much. 

Mr.  Shays.  Mr.  Green. 

Mr.  Green.  Mr.  Chairman,  let  me  just  say  I  would  hope  we 
wouldn't  have  that  carrot-and-stick,  Mr.  Souder,  that  we  would  lose 
money  from  Medicare  if  they  don't  do  their  job.  There  is  bound  to 
be  some  other  way  we  could  do  it  more  direct,  or  if  they  don't  meet 
their  quotas  or  whatever. 

But  let  me  ask  you  one  question,  and  I  am  glad  in  your  testi- 
mony you  talked  about  some  of  the  suggestions,  including  your  sug- 
gestion of  1128  A,  about  the  employers'  excluded  individuals,  and 
I  would  hope  whatever  bill  this  committee  or  our  full  committee 
puts  together  would  recognize  that,  because  of  the  mobility  of  indi- 
viduals from  different  plans  and  different  providers. 

One  of  the  concerns  I  have  from  both  the  first  panel  and  yours 
is  the  fragmentation  of  the  health  care  fraud  issue.  You  have  kind 
of  set  it  straight  that  you  are  the  one,  that  the  Inspector  General 
is  the  one  that  is  responsible  for  it,  and  I  guess,  how  many  Federal 
agents  you  share  jurisdiction  with — the  Inspector  General  of  HHS 
and  also  the  DO  J.  And  would  you  say  the  lines  of  enforcement  au- 
thority are  clear?  And  what  can  we  do  to  help  on  that,  maybe  on 
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a  statutory  basis  or  maybe  you  could  do  between  your  two  agencies; 
and  how  can  we  address  the  problems  of  overlapping  if  there  is  un- 
clear jurisdiction  of  the  Federal  health  care  law  enforcement  agen- 
cies? 

Ms.  Brown.  I  think  there  has  been  a  remarkable  improvement 
in  the  last  couple  of  years.  We  have  the  group  that  Mr.  Stern  heads 
that  brings  the  Department  of  Justice,  including  the  FBI,  both  the 
Criminal  and  Civil  Divisions,  and  HHS  together. 

In  addition,  we  have  oversight  responsibility  of  the  Medicaid 
Fraud  Control  Units.  Seventy-five  percent  of  the  cost  of  those  units 
which  reside  in  almost  all  the  States  are  paid  for  by  HHS  through 
our  office.  So  we  are  coordinating  with  them. 

I  meet  with  a  group  of  IG's — there  are  five  other  IG*s  besides  my- 
self who  have  health  care  responsibilities — on  a  regular  basis.  We 
coordinate  our  work  and  get  together  on  various  projects  where  the 
offender  crosses  agency  lines,  which  is  quite  common.  Most  of  these 
big  settlements  were  joint  efforts,  and  money  was  returned  to  all 
of  the  different  funds  from  the  different  agencies. 

Operation  Restore  Trust,  which  we  have  recently  launched,  is 
just  such  an  effort.  I  felt  it  would  be  effective  if  we  could  really  get 
together  with  all  of  the  people  who  have  some  area  of  health  care 
responsibility.  Even  the  ombudsmen  that  work  for  the  elderly  in 
the  various  States  have  been  brought  into  the  program.  They  are 
very  enthusiastic.  We  have  been  meeting  in  the  States,  bringing 
those  people  together  so  they  all  know  their  roles  and  how  informa- 
tion is  being  transferred  from  one  to  the  other. 

We  have  started  Operation  Restore  Trust  in  five  States.  We  are 
doing  it  as  a  pilot  program  just  to  show  what  can  be  done  if  we 
really  coordinate  all  the  resources  that  are  available.  We  have  had 
results  already,  and  we  will  be  reporting  regular  updates  on  that 
progress  just  to  prove  how  wise  it  is  to  do  it  that  way. 

Mr.  Towns.  Would  the  gentleman  yield? 

Mr.  Green.  Yes. 

Mr.  Towns.  What  five  States? 

Ms.  Brown.  Illinois,  New  York,  Florida,  Texas,  and  California. 

Mr.  Green.  Thank  you.  And,  again  in  the  earlier  panel,  I  con- 
gratulated the  department  and  the  agency  for  Operation  Restore 
Trust.  I  hope  it  builds. 

Under  Operation  Restore  Trust,  have  you  set  some  prosecution 
or  enforcement  target  limits  for  the  initiative  and  also  do  you  have 
an  evaluation  process  to  see  where  vou  are  going,  or  your  success? 

Ms.  Brown.  Yes,  we  have  an  evaluation  process  that  is  going  to 
be  in  place.  In  fact,  we  are  having  an  outside  contractor  do  it. 
HCFA  is  arranging  for  that.  My  office  has  the  lead  on  Restore 
Trust  to  keep  it  objective.  I  am  sure  that  we  will  be  able  to  show 
the  dollars  spent,  how  those  were  used;  and  what  the  results  have 
been.  There  are  different  areas  of  results  such  as  improving  care 


Mr.  Green.  In  working  with  your  other  five  IG's,  do  you  coordi- 
nate, do  you  share  resources?  Obviously,  you  share  information, 
but  can  you  share  resources  between  the  other  Inspectors  General? 

Ms.  Brown.  We  have  authority  only  if  our  agency  has  some  in- 
volvement. If  two  agencies  are  involved,  which  is  very  common,  we 
both  put  resources  into  the  project.  If  it  is  CHAMPUS,  for  instance, 
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through  the  Department  of  Defense,  they  would  participate  with 

us. 

Mr.  Green.  Or  the  Department  of  Labor? 

Ms.  Brown.  The  IG's  are  Labor,  Defense,  Office  of  Personnel 
Management,  Veterans  Administration,  and  Railroad  Retirement 
Board. 

Mr.  Green.  Thank  you,  Mr.  Chairman. 

Mr.  Shays.  I  thank  the  gentleman.  I  would  like  to  ask  a  few 
more  questions  here;  and  then  we  will  get  to  our  third  panel.  I  ap- 
preciate the  patience  of  our  third  panel. 

Mr.  Stern,  your  Health  Care  Fraud  Report,  fiscal  year  1994, 
talks  about  lab  service  settlement  agreements  with  two  of  the  Na- 
tion's largest  independent  blood  testing  laboratories  that  agreed  to 
pay  the  United  States  $1.1  million  to  settle  allegations  that  they 
submitted  false  claims  to  the  civilian  health  and  medical  program 
of  the  uniformed  services,  CHAMPUS,  for  unnecessary  blood  tests. 

Then  the  Government  alleged  that  MetPath,  a  subsidiary  of  Cor- 
ning, Inc.,  and  UniLab  Corporation,  formerly  doing  business  as 
MetWest  Inc.,  manipulated  doctors  into  ordering  medically  unnec- 
essary blood  tests  whenever  doctors  ordered  certain  basic  blood 
tests.  This  settlement  followed  settlements  with  National  Health 
Laboratories  for  $100  million,  and  with  MetPath  and  MetWest  for 
$39.8  million,  each  based  on  allegations  of  marketing  schemes  that 
generated  claims  for  unnecessary  tests  to  the  Medicare  program 
and  to  the  CHAMPUS  program  for  NHL. 

This  is  a  lot  of  settlement  dollars,  so  in  one  sense  I  feel  good  that 
we  got  this  money.  My  sense  is,  however,  that  there  was  a  lot  of 
illegality  going  on. 

Let's  just  take  National  Health  Laboratories,  $100  million.  I  need 
to  be  clear  as  to  what  happened,  because  as  I  look  at  the  settle- 
ment agreement,  it  says,  in  addition,  the  U.S.  Department  of 
Health  and  Human  Services  through  its  office  of  Inspector  General 
agrees  to  release  and  refrain  from  instituting  or  maintaining  any 
further  actions. 

Mr.  Stern.  Yes,  for  a  short  period  of  time;  as  I  recall,  it  was  only 
3  months.  He  was  also  excluded  for  5  years,  based  on  the  convic- 
tion under  MediCal. 

The  vice  president  was  excluded  for  1  year. 

Mr.  Shays.  After  5  years  and  after  1  year,  respectively,  they  can 
get  back  into  the  business? 

Mr.  Stern.  Well,  again,  you  will  have  to  speak  to  HHS  about 
how  they  get  back  in  after  exclusion. 

Mr.  Shays.  OK.  Well,  this  is  interesting.  I  need  to  understand 
what  the  Department  of  Justice  does  here. 

Certain  people  were  sent  to  jail.  It  was  done  by  the  U.S.  attor- 
neys in  the  respective  States? 

Mr.  Stern.  Yes. 

Mr.  Shays.  Coordinated  through  your  office? 

Mr.  Stern.  In  that  particular  case,  there  was  coordination. 

Mr.  Shays.  Sometimes  not? 

Mr.  Stern.  Sometimes  the  U.S.  attorney  will  handle  a  case  with- 
out any  need  to  deal  with  national  Department  of  Justice  office 
here. 
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Mr.  Shays.  The  bottom  line  is,  you  were  able  to  determine  that 
a  few  people  were  guilty,  basically  the  people  in  charge.  Did  you 
make  a  decision  that  everybody  else  under  them  didn't  know  that 
they  were  breaking  the  law? 

Mr.  Stern.  Well,  you  look  again  at  the  evidence.  If  you  had  evi- 
dence of  somebody  individually  breaking  the  law,  you  go  after 
them.  What  these  cases  are,  the  big  ones  are  usually  settlements 
with  the  entity  itself  and  part  of  that  settlement  requires  that  they 
cooperate  with  us  to  go  after  the  individuals. 

To  be  more  specific  with  the  NME  case,  which  showed  that  ex- 
ample of  going  forward,  NME  was  a  settlement  with  the  company. 
Part  of  that,  they  had  to  cooperate  with  us  to  go  after  individuals; 
and  in  NME  since  that  settlement — NME  was  a  $379  million  set- 
tlement that  you  have  heard  a  lot  about — I  think  in  the  NME  thing 
we  have  had,  if  I  can  be  specific  with  this  

Mr.  Shays.  I  am  missing  the  name. 

Mr.  Stern.  National  Medical  Enterprises  was  a  chain  of  psy- 
chiatric hospitals,  and  the  settlement  there  was  $379  million.  Since 
then,  we  have  

Mr.  Shays.  But  all  I  am  saying  to  you  is,  the  higher  the  number, 
the  more  convinced  I  am  that  things  were  going  on  that  shouldn't 
have  happened.  This  hearing  is  about  people  who  rip  off  the  system 
and  somehow  manage  to  stay  in  it;  and  I  am  just  trying  to  think 
of  what  the  disincentive  is  here. 

You  have  people  who  are  defrauding  the  Government  of  hun- 
dreds of  millions  of  dollars  still  somehow  in  the  system.  I  would  be 
liappy,  Ms.  Brown  to  have  you  explain  to  me  the  concept  of  the  1 
year  and  the  5  years.  What  is  that? 

Ms.  Brown.  The  mandatory  exclusion  is  for  a  5-year  period,  and 
the  permissive  exclusions  give  us  a  range  from  which  we  can  make 
a  determination. 

Mr.  Shays.  OK,  now,  why  wouldn't  you  in  the  settlement  have 
said,  no  way  are  you  all  ever  going  to  be  in  this  business  again? 
That  is  kind  of  the  question  that  I  have  to  have  answered. 

Mr.  Barrett.  That  is  a  good  question. 

Ms.  Boyd.  One  of  the  issues  about  NME,  as  it  is  with  large  cor- 
porations— and  we  had  a  recommendation  that  we  try  to  change 
the  law.  One  of  the  problems  with  NME  is  that  we  could  exclude 
the  company  and  tomorrow,  Mr.  Shays,  the  company  could  go  out 
and  reincorporate  under  a  new  name  and  come  back  and  get  a  pro- 
vider number  and  continue  to  bill  and  set  up  a  separate  corpora- 
tion. 

So  we  could  exclude  the  company,  but  the  company  could  come 
back  in  the  back  door  again.  It  is  a  front  door;  it  is  not  even  the 
back  door.  They  would  be  allowed  to  get  a  separate  number,  they 
would  be  allowed  to  apply  to  HCFA  through  the  process  and  start 
over.  It  is  almost  like  an  empty  action  sometimes  when  you  exclude 
the  company,  because  you  know  that  they  have  that  ability  to  go 
out  and  start  over.  So  it  may  be  merely  a  statistic  that  you  exclude 
the  company. 

Mr.  Shays.  I  wouldn't  think  it  would  be  entirely  an  empty  action 
because  a  company  builds  up  a  clientele,  a  name  and  so  on,  and 
they  would  have  to  rebuild  from  scratch. 
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That  raises  another  question.  You  are  basically  saying  that  since 
no  individuals  were  found  guilty,  other  than  a  few,  those  others 
who  were  with  the  company,  are  supposedly  law-abiding  citizens? 
There  has  to  be  a  way  of  going  after  more  of  the  individuals  in- 
volved. 

I  just  can't  believe  that  only  two  people  in  a  company  this  large 
are  dishonest  and  everyone  else  is  honest  and  above  board.  I  mean, 
it  defies  my  sense  of  logic. 

Ms.  Boyd.  I  don't  disagree  with  you.  But  what  I  would  like  to 
say  to  you  is  that  in  NME  we  also  put  in  a  very  strong  compliance 
plan.  The  entire  company  is  under  a  very  strong  compliance  plan. 
They  are  now  coming  back,  the  end  of  next  month,  to  the  Depart- 
ment of  Health  and  Human  Services  to  share  with  us  everything 
that  they  have  done,  including  their  annual  reports.  There  are  still 
ongoing  investigations  that  right  now  are  going  on  with  some  oth- 
ers in  NME — some  other  individuals  who  may  have  been  involved 
in  some  wrongdoing. 

Mr.  Shays.  I  am  going  to  pursue  this  issue  further.  I  am  wonder- 
ing why,  if  this  company  was  basically  corrupt,  why  others  in  the 
company  didn't  speak  out  and  say,  "Hey,  this  is  wrong,  we  are  rip- 
ping off  the  system." 

Ms.  Brown.  One  of  the  proposals  that  we  mention  in  our  written 
testimony  is  to  give  us  that  authority  to  go  further,  so  that  key  peo- 
ple in  the  company  can  be  included  as  well  as  the  company. 

Mr.  Shays.  I  am  not  just  thinking  of  key  people.  What  is  your 
definition  of  "key"?  Maybe  you  could  reenlighten  me  again  as  to 
what  that  specific  recommendation  is. 

Ms.  Brown.  When  there  are  individuals  that  are  in  responsible 
positions,  you  can't  always  prove  that  they  knew  what  was  going 
on  and  had  intent  to  defraud,  but  if  they  had  responsible  positions 
in  the  company,  they  should  have  known,  and  if  we  had  the  au- 
thority to  go  forward  and  impose  an  exclusion  on  them  so  that  they 
couldn't  reincorporate,  we  would  be  in  a  much  better  position  to 
protect  the  programs. 

Mr.  Shays.  Well,  we  will  pursue  this.  I  don't  expect  to  have  the 
answer  today. 

Ms.  Brown.  We  could  give  you  more  detail  on  how  that  proposal 
might  work. 

Mr.  Shays.  I  think  what  we  will  do,  unless  there  are  any  other 
questions,  which  I  don't  think  there  are,  we  will  go  to  our  third 
panel. 

I  look  forward  to  working  with  all  of  you  in  the  future. 

We  have  testimony  from  Jonathan  Ratner,  who  is  Associate  Di- 
rector of  Health  Finance  Issues,  GAO;  William  Mahon,  executive 
director,  National  Health  Care  Anti-Fraud  Association;  and  Rufus 
Noble,  inspector  general.  Health  Care  Administration,  Florida.  This 
is  our  third  and  last  panel. 

I  appreciate  our  panel  being  so  patient.  I  would  like  to  admin- 
ister the  oath,  so  if  you  would  remain  standing,  Mr.  Noble,  we  will 
proceed. 

[Witnesses  sworn.] 

Mr.  Shays.  For  the  record,  all  three  have  responded  in  the  af- 
firmative. 
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In  terms  of  order,  Mr.  Ratner,  we  will  go  with  you  first,  then  Mr. 
Mahon,  and  then  we  will  go  to  Mr.  Noble. 

Welcome.  We  are  happy  to  have  you  summarize  your  testimony, 
and  look  forward  to  asking  questions. 

STATEMENTS  OF  JONATHAN  RATNER,  ASSOCIATE  DIRECTOR, 
HEALTH  FINANCE  ISSUES,  GENERAL  ACCOUNTING  OFFICE; 
WILLIAM  MAHON,  EXECUTIVE  DIRECTOR,  NATIONAL 
HEALTH  CARE  ANTI-FRAUD  ASSOCIATION;  AND  RUFUS 
NOBLE,  INSPECTOR  GENERAL,  HEALTH  CARE  ADMINISTRA- 
TION, STATE  OF  FLORIDA 

Mr.  Ratner.  Thank  you,  Mr.  Chairman,  members  of  the  sub- 
committee. We  are  pleased  to  be  here  today  to  discuss  ways  for 
Medicare  to  avoid  spending  billions  of  dollars  unnecessarily. 

You  have  just  heard  from  previous  witnesses  about  enforcement 
efforts  against  wrongdoers  who  try  to  defraud  Medicare.  These 
downstream  efforts  to  pursue  and  penalize  those  who  commit  fraud 
and  abuse  are  essential,  but  our  work  focuses  on  the  equally  vital 
upstream  phase  of  fraud-fighting,  prevention,  and  detection. 

In  essence,  Medicare  loses  possibly  billions  of  dollars  each  year 
because  its  unrestricted  fee-for-service  reimbursement  system  is  too 
easily  exploited.  A  combination  of  four  conditions  makes  Medicare 
an  attractive  target.  We  reported  on  these  conditions  to  this  sub- 
committee in  March,  so  I  will  briefly  summarize  them  today. 

First,  Medicare  pays  higher  than  market  rates  for  many  services 
and  supplies.  Second,  Medicare's  net  of  antifraud  and  abuse  con- 
trols has  many  holes.  Providers  can  submit  claims  for  improbably 
high  charges  or  manipulate  billing  codes  and  too  often  get  paid 
without  raising  questions.  Currently,  Medicare  pays  over  700  mil- 
lion claims  annually  but  reviews  only  5  percent  or  less.  Of  the  up- 
ward of  600,000  to  perhaps  a  million  providers.  Medicare  reviews 
only  3  in  1,000  providers  each  year. 

The  third  condition,  Medicare's  checks  on  the  legitimacy  of  pro- 
viders are  too  superficial  to  detect  the  potential  for  scams. 

And  fourth.  Medicare's  efforts  to  penalize  wrongdoers  are  still  too 
limited  and  weak  and  fail  to  serve  as  deterrents. 

The  private  sector  faces  the  same  types  of  fraudulent  schemes 
and  abusive  billing  patterns.  Ironically,  until  the  early  or  mid- 
1980's  the  private  sector  lagged  Medicare  in  techniques  of  fighting 
fraud,  but  in  the  past  decade  private  payers  have  taken  the  lead 
by  shifting  toward  an  approach  of  vigilant  management  of  care  and 
costs.  To  price  health  care,  they  assess  the  market  options;  to  de- 
tect manipulation  of  billing  codes,  they  use  state-of-the-art  soft- 
ware; to  monitor  excessive  utilization,  they  use  computerized  sys- 
tems to  screen  providers  so  they  deal  only  with  le^timate  ones. 
They  use  per-admission  review  and  preferred  provider  networks 
which,  by  the  way,  also  help  control  utilization. 

Why  doesn't  Medicare  operate  in  a  similar  fashion? 

As  you  have  heard  today.  Medicare  has  taken  some  important 
steps  in  this  direction.  Nonetheless,  Medicare's  controls  over  utili- 
zation and  its  pricing  methods  for  many  services  and  supplies  were 
reasonably  well  suited  to  health  care  financing  and  delivery  10,  15 
years  ago.  But  ofi^en  they  are  not  well  aligned  with  the  revolution- 
ary changes  in  the  health  care  market  of  today. 
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Moreover,  Medicare's  day-to-day  operations  are  shaped  by  three 
principles  on  which  it  was  founded  in  1965:  First,  the  Government 
must  not  interfere  in  medical  practice;  second,  patients  should  be 
free  to  choose  their  own  health  care  providers;  and  third,  attempts 
to  alter  public  programs  require  public  comment  and  discussion. 
These  are  widely  viewed  as  sensible  principles  with  broad  appeal, 
but  they  have  not  been  reinterpreted  in  light  of  the  contemporary 
health  care  marketplace  and  today's  demands  for  fiscal  discipline 
in  public  programs. 

Given  this  situation,  what  can  the  Congress  do  to  help  Medicare 
accelerate  its  shift  from  a  passive  payer  of  claims  to  a  more  pru- 
dent payer  of  similar  successful  private  payers?  We  believe  there 
are  promising  strategies,  ones  that  particularly  target  the  fastest- 

f rowing,  least-managed  components  of  Medicare,  such  as  home 
ealth  and  rehabilitation  therapy  services.  You  have  heard  about 
those  already. 

First,  Medicare  should  be  allowed  to  price  services  and  proce- 
dures more  competitively.  For  example,  the  regulatory  processes 
HCFA  uses  to  revise  excessive  payment  rates  could  be  streamlined. 
Opportunities  also  could  be  created  for  competitive  bidding  and  ne- 
gotiating of  prices. 

Second,  Medicare's  fraud  and  abuse  detection  efforts  should  be 
enhanced.  This  could  include  completing  the  modernization  of 
Medicare's  claims  processing  and  information  systems.  Another  ini- 
tiative would  permit  recoveries  from  antifraud  efforts  to  be  rein- 
vested. You  have  heard  about  HCFA's  proposal  today.  We  have  pro- 
posed amending  the  Budget  Enforcement  Act. 

Third,  providers  should  be  required  to  demonstrate  their  bona 
fides,  their  suitability  as  a  Medicare  vendor  before  being  given  bill- 
ing rights  that  are  unlimited,  unrestricted.  This  could  include 
Medicare's  establishment  in  the  preferred  provider  networks'  devel- 
opment of  more  rigorous  criteria  for  authorization  to  build  a  pro- 
gram and  use  of  private  entities  to  accredit  providers  or  certify 
their  legitimacy. 

Mr.  Chairman,  this  concludes  my  statement.  I  will  be  pleased  to 
answer  any  questions. 
Mr.  Shays.  That  is  quite  a  summary.  Thank  you. 
[The  prepared  statement  of  Mr.  Ratner  follows:] 

Prepared  STATEME^^^  of  Jonathan  Ratner,  Associate  Director,  Health 
Finance  Issues,  General  Accounting  Office 

Mr.  Chairman  and  Members  of  the  Subcommittee:  We  are  pleased  to  be  here 
today  to  discuss  ways  for  Medicare  to  avoid  spending  billions  of  dollars  in  unneces- 
sary payments.  As  we  testified  before  this  Subcommittee  in  March  and  have  docu- 
mented in  numerous  reports  and  other  congressional  testimony,  Medicare  sustains 
billions  of  dollars  in  losses  to  waste,  fraud,  and  abuse.  (See  app.  I  for  a  list  of  related 
GAO  products.) 

Today  this  Subcommittee  is  exploring  the  legal  and  administrative  enforcement 
tools  available  to  Medicare  to  punish  those  providers  who  defraud  or  abuse  the  pro- 
gram, the  beneficiary,  and  the  taxpayer.  While  strengthening  enforcement  is  critical, 
our  work  focuses  on  an  ecpjally  vital  but  earlier  phase  of  fraud  fighting— identifying 
the  program's  vulnerabilities  and  the  measures  needed  to  curb  losses.  Therefore,  you 
asked  us  to  examine,  using  our  findings  on  waste,  fraud,  and  abuse,  the  weaknesses 
responsible  for  Medicare's  vulnerability  to  provider  exploitation  and  ways  to  remedy 
these  weaknesses. 

In  brief,  Medicare's  vulnerability  stems  from  a  combination  of  factors:  (1)  higher 
than  market  rates  for  certain  services,  (2)  inadequate  checks  for  detecting  fraud  and 
abuse,  (3)  superficial  criteria  for  confirming  the  authenticity  of  providers  billing  the 
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program,  and  (4)  weak  enforcement  efforts.  Various  health  care  management  tech- 
niques help  private  payers  alleviate  these  problems,  but  these  techniques  are  not 
generally  used  in  Medicare.  The  program's  pricing  methods  and  controls  over  utili- 
zation, consistent  with  health  care  financing  and  delivery  30  years  ago,  are  not  well 
aligned  with  today's  major  financing  and  delivery  changes.  To  some  extent,  the  pre- 
dicament inherent  in  public  programs — the  uncertain  line  between  adequate  mana- 
gerial control  and  excessive  government  intervention — helps  explain  the  dissimilar- 
ity in  the  ways  Medicare  and  private  health  insurers  administer  their  respective 
"plans." 

We  believe  a  viable  strategy  for  remedying  the  program's  weaknesses  consists  of 
adapting  the  health  care  management  approach  of  private  payers  to  Medicare's  pub- 
lic payer  role.  Such  a  strategy  would  focus  on  pre -enforcement  efforts  and  would  en- 
taU  (1)  more  competitively  oeveloped  payment  rates,  (2)  enhanced  fraud  and  abuse 
detection  efforts  through  modernized  information  systems,  and  (3)  more  rigorous  cri- 
teria for  granting  authorization  to  bill  the  program. 

BACKGROUND 

Medicare  is  the  nation's  largest  single  payer  of  health  care  costs.  In  1994,  it  spent 
$162  billion,  or  14  percent  of  the  federal  budget,  on  behalf  of  about  37  million  elder- 
ly and  disabled  people.  Approximately  90  percent  of  Medicare  beneficiaries  obtained 
services  on  an  unrestricted  fee-for-services  basis:  that  is,  patients  chose  their  own 
physicians  or  other  health  care  providers,  with  charges  sent  to  the  program  for  pay- 
ment. This  set-up  mirrored  the  nation's  private  health  insurance  indemnity  plans, 
which  prevailed  until  the  1980s. 

Since  then,  revolutionary  changes  have  taken  place  in  the  financing  and  delivery 
of  health  care.  Greater  competition  among  hospitals  and  other  providers  has  enablea 
health  care  buyers  to  be  more  cost-conscious.  Private  payers,  including  large  em- 

Sloyers,  use  an  aggressive  management  approach  to  control  health  care  costs.  The 
[ealth  Care  Financing  Administration  (HCFA),  within  the  Department  of  Health 
and  Human  Services  (HHS),  is  Medicare's  health  care  buyer.  HCFA's  pricing  of 
services  and  controls  over  utilization  have  been  carefully  prescribed  by  statute,  reg- 
ulation, or  agency  policy. 

HCFA  contracts  with  about  73  private  companies — such  as  Blue  Cross  and 
Aetna — to  handle  claims  screening  and  processing,  and  to  audit  providers.  Each  of 
these  commercial  contractors  works  witn  its  local  medical  community  to  set  cov- 
erage policies  and  payment  controls.  As  a  result,  billing  problems  involving  waste, 
fraud,  and  abuse  are  handled,  for  the  most  part,  at  the  contractor  level.  This  ar- 
rangement was  prompted  when  the  program  was  established  in  the  mid-1960s  by 
concerns  that  the  federal  government,  which  lacked  extensive  claims  processing  ex- 
pertise and  experience,  would  prove  incapable  of  providing  service  comparable  to 
that  of  private  insurers. 

ABOVE-MARKET  RATES  FOR  MANY  SERVICES  ENCOURAGE  OVERSUPPLY 

Medicare  pays  substantially  higher  than  market  rates  for  many  services.  For  ex- 
ample: 

•  The  HHS  Office  of  Inspector  General  reported  in  1992  that  Medicare  paid  $144 
to  $211  each  for  home  blood  glucose  monitors  when  drug  stores  across  the  countrv 
sold  them  for  under  $50  (or  olTered  them  for  free  as  a  marketing  ploy).^  HCFA  took 
nearly  3  years  to  reduce  the  price  to  $59. 

•  For  one  type  of  gauze  pad,  the  lowest  suggested  retail  price  is  currentlv  36 
cents.  The  Department  of  Veterans  Affairs  (VA)  pays  only  4  cents.  Medicare,  how- 
ever, pays  86  cents  for  this  pad.  Indeed,  Medicare  pays  more  than  the  lowest  sug- 
gested retail  price  for  more  than  40  other  surgical  dressings.  Medicare  pays  more 
than  VA  for  each  of  the  nine  types  of  dressing  purchased  by  both  VA  and  Medicare. 
For  all  practical  purposes,  HCFA  is  prohibited  from  adjusting  the  prices  for  these 
and  similar  supplies.^ 


iHome  blood  glucose  monitors  enable  individuals  to  determine  the  adequacy  of  their  blood 
glucose  levels.  The  manufacturers  have  an  incentive  to  promote  the  sale  of  their  brand  of  mon- 
itor to  ensure  future  sale  of  related  test  strips.  According  to  HCFA,  the  income  generated  in 
1  month  by  the  sale  of  test  strips  can  exceed  the  total  income  generated  from  the  sale  of  the 
monitors. 

2  42  U.S.C.  1395m(i)  required  HCFA  to  establish  a  fee  schedule  for  surgical  dressings  based 
on  average  historical  charges.  However,  because  the  benefit  was  expanded,  HCFA  did  not  have 
such  data.  Instead,  it  used  a  gap-filling  process  based  on  the  median  price  in  supply  catalogs. 
This  is  necessarily  higher  than  the  lowest  price  (given  any  variation  at  all).  HCFA  cannot 
change  the  methodology  for  determining  the  fee  schedule,  nor  can  it  adjust  the  schedule  if  retail 

Continued 
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•  Medicare  was  billed  $8,415  for  therapy  to  one  nursing  home  resident,  of  which 
over  half— $4,580 — was  for  charges  added  by  the  billing  service  for  submitting  the 
claim.  This  bill-padding  is  permissible  because,  for  institutional  providers,  Mecficare 
allows  almost  any  patient-related  costs  that  can  be  documented. 

Such  excessive  payment  rates  can  encourage  an  oversupply  of  services  and  thus 
foster  a  climate  ripe  for  abuse.^  Our  work  has  shown  that  Medicare's  excessive  pay- 
ment rates  for  certain  services  have  supported  the  proliferation  of  costly  technology. 

Magnetic  resonance  imaging  (MRI)  equipment  is  a  case  in  point.  As  we  reported 
in  1992,*  high  Medicare  payments  for  MRI  scans  supported  a  proliferation  of  MRI 
machines  in  some  states.  The  problem  is  that,  once  a  new  medical  procedure  is  ap- 
proved for  coverage,  HCFA  does  not  systematically  review  payment  rates  as  tech- 
nologies mature  and  become  more  widely  used,  and  as  providers'  costs  per  service 
decline.  In  the  absence  of  systematic  adjustment,  the  Congress  has  had  to  act  legis- 
latively, reducing  rates  for  various  covered  benefits,  such  as  overpriced  procedures, 
selected  durable  medical  eqpiipment  items,  clinical  lab  tests,  intraocular  lenses, 
MRIs,  and  CT  scans. 

EVIDENCE  OF  ABUSIVE  BILLING  INDICATES  MEDICARE'S  CHECKS  ON  PAYMENTS  ARE  NOT 

ADEQUATE 

Medicare's  claims  processing  contractors  employ  three  basic  electronic  controls  to 
detect  waste,  fraud,  and  abuse.  Some  are  programmed  into  claims  processing  soft- 
ware and  are  designed  to  spot  filing  errors.  For  example,  if  a  provider's  billing  num- 
ber or  beneficiary  identification  number  is  incomplete  or  otherwise  manifestly  incor- 
rect, the  computer  automatically  holds  the  claim  until  the  data  are  corrected.  Other 
controls  are  designed  to  stop  processing  when  claims  do  not  meet  certain  conditions 
for  payment.  For  example,  one  control  flags  claims  that  exceed  the  allowed  thresh- 
old of  12  chiropractic  manipulations  a  year  per  beneficiary.  A  third  kind  of  control, 
postpayment  review  of  data,  is  intended  to  enable  Medicare  to  spot  patterns  and 
trends  of  unusually  high  spending. 

However,  our  work  shows  that  improbable  charges  or  unlikely  payments  often  es- 
cape the  controls  and  go  unquestioned.  For  example,  none  of  the  contractors  who 
process  claims  for  medical  equipment  and  supplies  automatically  reviews  high-dollar 
claims  for  newly  covered  surgical  dressings.'  In  consequence,  one  such  contractor 
paid  $23,000  when  the  appropriate  payment  was  $1,650.  Similarly,  Medicare  paid 
a  psychiatrist  over  a  prolonged  period  for  claims  that  represented,  on  average,  near- 
ly 24  hours  a  day  of  services.  Neither  of  these  abuses  came  to  light  through  a  sys- 
tematic examination  of  claims  data. 

In  congressional  testimony  earlier  this  year,  we  reported  the  results  of  our  study 
on  private  sector  technology — computer  software  controls — used  to  detect  certain 
billing  abuses.^  We  compared  what  Medicare  actually  paid  providers  against  what 
would  have  been  paid  by  four  commercial  firms  that  market  computerized  systems 
to  detect  miscoded  claims.''  We  invited  each  firm  to  reprocess  200,000  statistically 
selected  claims  that  Medicare  paid  in  1993.  On  the  basis  of  this  sample,  we  esti- 
mated that,  had  Medicare  used  this  commercial  software,  the  government  would 
have  saved  $3  billion  over  5  years  by  detecting  these  billing  abuses. 


prices  decrease.  While  HCFA  is  authorized  to  increase  payments  annually  based  on  the 
consumer  price  index,  it  lacks  authority  to  reduce  such  payments. 

3  The  HHS  Inspector  General  is  authorized  (under  42  U.S.C.  1320a-7(bX6))  to  exclude  from 
Medicare  any  providers  charging  Medicare  in  excess  of  their  usual  charges  without  good  cause. 
However,  no  regulations  to  implement  this  provision  have  been  developed,  and  the  authority  has 
never  been  used. 

'^Medicare:  Excessive  Payments  Support  the  Proliferation  of  Costly  Technology  (GAO/HRD-92- 
59,  May  27,  1992). 

''In  March  1994,  Medicare's  surgical  dressing  benefit  was  greatly  expanded  to  include  various 
types  and  sizes  of  gauze  pads  not  previously  covered  and  to  extend  the  duration  of  coverage  to 
whatever  is  considered  medically  necessary. 

^See  Medicare  Claims  Billing  Abuse:  Commercial  Software  Could  Saue  Hundreds  of  Millions 
Annually  (GAO/T-AIMD-95-133)  and  Medicare  Claims:  Commercial  Technology  Could  Save  Bil- 
lions Lost  to  Billing  Abuse  (GAO/AIMD-95-135),  both  issued  May  5,  1995. 

''Providers  bill  their  charges  to  Medicare  according  to  an  official  book  of  procedure  codes.  By 
manipulating  these  codes,  a  provider  can  charge  Medicare  more  than  the  appropriate  code  would 
permit.  For  example,  a  comprehensive  code  covers  the  fee  for  removing  a  ruptured  appendix, 
which  includes  making  the  incision  to  reach  the  appendix  and  closing  the  wound.  A  physician 
could  miscode  the  claim  by  including  three  separate  codes — one  for  making  the  incision,  one  for 
closing  the  wound,  and  the  correct  one — the  comprehensive  code  coverinq  removal  of  the  appen- 
dix. 
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ES'STANCES  OF  BILLING  SCAMS  SUGGEST  MEDICAKE'S  CHECKS  OF  PROVIDER  BUSINESSES 

ARE  SUPERFICIAL 

Our  Studies  and  those  of  the  HHS  Inspector  General  have  found  that  unscrupu- 
lous indi\'iduals  or  companies  can  be  authorized  to  bill  Medicare  even  if  they  do  not 
qualify  as  legitimate  providers.  This  puts  them  in  a  position — from  within  Medi- 
care— to  deploy  fraudulent  or  abusive  billing  schemes.  This  problem  has  become 
more  acute  as  pro\'iders  that  are  less  scrutinized  or  more  transient  than  doctors  and 
hospitals  use  elaborate,  multilayered  corporations  to  bill  Medicare. 

The  following  examples  show  instances  in  which  such  providers  obtained  Medicare 
provider  numbers  and  billed  the  program  extensively  over  the  past  several  years: 

•  Five  clinical  labs  '^that  Medicare  paid  over  $15  million  in  1992)  have  been  under 
investigation  since  early  1993  for  the  alleged  submission  of  false  claims.  The  labs' 
mode  of  operation  was  to  bill  Medicare  large  sums  over  6  to  9  months;  whenever 
a  lab  received  inquiries  from  Medicare,  it  went  out  of  business. 

•  A  wheelchair  van  service  obtained  a  Medicare  provider  number  as  an  ambu- 
lance service.  The  pro\'ider  was  not  licensed  by  the  state  as  an  ambulance  service, 
nor  did  the  pro\dder  have  the  equipment  required  by  Medicare  to  qualify  as  an  am- 
bulance service.  Over  16  months,  on  behalf  of  just  one  beneficiary,  the  van  service 
billed  Medicare  $62,000  for  240  ambulance  trips — about  1  trip  every  2  days  at  near- 
ly $260  per  trip. 

•  A  therapy  company  added  $170,000  to  its  Medicare  reimbursements  over  a  6- 
month  period,  while  providing  no  additional  services,  by  creating  a  "paper  organiza- 
tion" with  no  space  or  employees.  The  company  simply  reorganized  its  nursing  home 
and  therapy  businesses  so  that  a  large  portion  of  its  total  administrative  costs  could 
be  allocated  to  Medicare. 

•  A  medical  supply  company  serving  nursing  facility  patients  obtained  more  than 
20  different  Medicare  provider  numbers  for  companies  that  it  controlled.  The  compa- 
nies, all  in  the  same  state,  were  nothing  more  than  shells  that  allowed  the  supplier 
to  spread  its  billings  over  numerous  provider  numbers  to  avoid  detection  of  its 
overbillings. 

The  conditions  of  program  participation  for  Medicare  providers  range  from  strin- 
gent to  minimal,  according  to  the  type  of  service  or  supply  provided.  For  most  pro- 
vider categories,  these  conditions  are  established  by  statute.® 

•  For  some  professionals,  such  as  physicians,  state  licensure  is  required.  Licens- 
ing boards  typically  perform  background  checks  on  the  applicant's  medical  edu- 
cation, disciplinar>'  actions,  and  related  information.^  However,  states  are  slow  to 
take  action  to  penaHze  health  care  providers  that  engage  in  abusive  billing  prac- 
tices. 

•  Institutional  providers  (hospitals,  clinics,  home  health  agencies,  rehabilitation 
agencies,  etc.)  are  surveyed  and  certified  by  state  agencies  as  meeting  Medicare  re- 
quirements (and  perhaps  additional  state  conditions).  However,  as  our  cited  cases 
illustrate,  there  are  many  ways  in  which  these  precautions  prove  inadequate. 

•  Nonmedical  providers,  such  as  suppliers  of  medical  equipment,  have  historically 
been  subject  to  few  such  provisions.  Even  though  HCFA  has  recently  taken  steps 
to  improve  the  application  process  in  this  area,  in  some  respects  the  requirements 
remain  superficial.  The  National  Supplier  Clearinghouse  was  created  to  issue  sup- 
plier numbers  to  providers  desiring  to  submit  claims  for  durable  medical  equipment, 
prosthetics,  orthotics,  and  supplies.  To  apply  for  a  supplier  number,  the  provider 
must  complete  a  detailed  application.  Because  of  privacy  concerns,  however,  the 
clearinghouse  cannot  verify  the  accuracy  of  two  important  items  on  these  applica- 
tions— social  security  and  tax  identification  numbers.  Also,  the  clearin^ouse  does 
not  routinely  perform  background  checks  on  the  owners  or  verify  that  supplier  facili- 
ties really  exist. 

EFFOBTS  TO  PENALIZE  WRONGDOERS  LARGELY  INEFFECTUAL  AS  DETERRENTS 

Currently,  providers  who  defraud  or  otherwise  abuse  health  care  payers  have  lit- 
tle chance  of  being  prosecuted  or  having  to  repay  fraudulently  obtained  money.  Al- 


*Whi]e  the  Secretary  may  impose  addnional  requirements — and  has  done  so,  in  some  in- 
stances— these  must  relate  directly  to  patients'  health  or  safety.  See,  for  example,  42  U.S.C. 
1395x(eX9)  for  hospitals  and  1395x(oX6)  for  home  health  agencies. 

^This  is  done  using  sources  such  as  the  American  Medical  Association  profile,  kept  on  all  li- 
censed physicians;  the  Federation  of  State  Medical  Boards'  data  bank;  and  the  National  Practi- 
tioners Data  Bank. 
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though  legal  and  administrative  enforcement  tools  are  available  to  Medicare,^^  few 
cases  are  pursued.  Even  when  they  are,  many  are  settled  without  conviction,  pen- 
alties are  often  light,  and  providers  freguently  continue  in  business.  These  are  char- 
acteristics of  health  care  fraud  (and  of  white  collar  crime  in  general)  and  are  not 
confined  to  Medicare. 

Our  review  of  Medicaid  prescription  drug  fraud  cases  illustrates  problems  that  are 
typical  of  health  care  fraud  prosecution — tne  consequences  for  the  convicted  wrong- 
doer are  often  nominal.  We  found  that  few  providers  went  to  prison,  and  few  had 
their  licenses  suspended  or  revoked.  In  many  cases,  convicted  individuals  or  organi- 
zations resurfaced  as  health  care  providers  serving  Medicaid  patients.  In  more  than 
half  the  cases  reviewed,  assessed  restitution  amounts  were  $5,000  or  less.  In  one 
instance  where  a  provider  was  assessed  $220,000  for  restitution.  Medicaid  recovered 
only  $4,000.  In  a  New  Yoric  case  in  which  only  $50,000  of  a  $300,000  assessment 
was  collected,  eventual  repayment  of  the  remamder  was  contingent  upon  the  own- 
er's success  in  selling  his  pharmacy  £ind  the  building  that  houses  it.  Opportunities 
exist  for  convicted  owners  to  avoid  repayment  by  various  actions,  inclucfing  hiding 
assets  under  other  names,  transferring  funds  overseas,  or  declaring  bankruptcy." 

Moreover,  our  reviews  in  Medicare  have  shown  that  often  suspicious  providers  ei- 
ther are  not  or  cannot  be  adequately  pursued.  We  have  found  the  following: 

•  In  some  cases  providers  are  asked  to  repay  only  nominal  amounts  of  the  esti- 
mated overpayments  made  by  Medicare.  To  illustrate,  a  psychiatrist  who  in  1993 
received  about  $440,000  in  Medicare  payments  was  submitting  (questionable  bills. 
The  Medicare  contractor  selected  15  oi  tne  psychiatrist's  patients  as  a  sample,  re- 
viewed their  claims,  and  found  that  75  percent  were  overstated  (a  total  of  about 
$5,700)  due  to  miscoding  or  misrepresentation.  Rather  than  project  the  overpayment 
amount  to  estimate  and  recoup  Medicare's  total  loss,  the  contractor  requested 
recoupment  of  only  the  $5,700,  sent  the  psychiatrist  an  educational  letter, and 
closed  the  case. 

•  In  many  cases  providers  submitting  improbable  claims  are  not  reviewed.  For  ex- 
ample, in  an  ongoing  assignment,  we  asked  the  Medicare  contractor  to  obtain  and 
review  the  medical  records  supporting  85  high-dollar  medical  supply  claims.  These 
included  supply  claims  for  a  month  m  excess  of  $17,000  for  some  patients.  In  45 
percent  of  tne  cases  (totaling  almost  $500,000),  the  providers  did  not  submit  the 
supporting  medical  records  and  had  the  claims  denied.  The  contractor  does  not  rou- 
tinely follow  up  in  cases  where  a  provider  does  not  submit  requested  documentation 
to  ascertain  why  and  whether  documentation  is  available  for  the  provider's  other 
claims. 

•  In  some  instances  technicalities  preclude  holding  any  individual  or  entity  re- 
sponsible for  large,  documented  losses.  Medicare  contractors,  for  example,  lack  au- 
thority to  assess  overpayments  using  claims  for  care  that  physicians  order  from  sup- 
pliers or  laboratories.  In  one  case,  a  contractor  could  not  collect  a  $123,000  overpay- 
ment assessed  from  a  laboratory  affiliated  with  a  scheme  that  defrauded  Medicare. 
An  administrative  law  judge  ruled  that,  since  the  laboratory  acted  on  physicians' 
orders,  the  laboratory  could  not  be  held  liable  for  the  costs  billed. 

PRIVATE  SECTOR  MANAGEMENT  TECHNIQUES  SUGGEST  WAYS  TO  REMEDY  PROGRAM 

WEAKNESSES 

Medicare  does  not  use  (or  in  some  cases  use  widely  enough)  private  sector  strate- 
gies to  manage  three  of  the  factors  that  attract  unscrupulous  providers — excessive 
payment  rates,  inadequate  safeguards  over  billing,  and  ineffective  controls  over  pro- 
viders. For  example,  private  insurers  and  managed  care  organizations  commonly 
use  pricing  strategies  that  take  advantage  of  their  buying  power  and  of  the  competi- 
tive marketplace.  These  private  payers  also  employ  a  range  of  techniques  focusing 
on  utilization:  they  examine  tests  and  procedures  for  their  appropriateness  and  their 
volume,  and  they  screen  providers  for  their  practice  styles  and  quality  of  care.  Some 
price  and  utilization  strategies  that  could  have  applicability  to  Medicare  are  detailed 
in  table  1. 


10  For  example,  42  U.S.C.  1320a-7,  1320a-7a,  and  1320a-7b  authorize  exclusion  from  Medi- 
care, civil  monetary,  and  criminal  penalties,  respectively. 

11  Medicare  and  Medicaid  overpayments  once  had  priority  in  bankruptcy  cases,  but  this  was 
eliminated  by  the  Bankruptcy  Reform  Act  of  1978  (P.L.  95-598).  The  HHS  Office  of  Inspector 
General,  in  a  May  1992  report,  recommended  that  HCFA  propose  a  legislative  change  to  restore 
this  priority. 

1^  Educational  letters  are  sent  by  claims  processing  contractors  to  notify  providers  of  billing 
errors.  HCFA — seeking  to  maintain  a  good  relationship  with  the  physician  community  and  to 
limit  provider  hassle — emphasizes  education  as  an  appropriate  tool  to  get  providers  to  bill  cor- 
rectly the  first  time. 
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Table  L  Commonly  Used  Pr'n/ate  Sector  Techniques  and  Applicabirfty  to  Medicare 


Private  Sectar  Technique 


Pnmipt  reaction  to  market 
prices. 


Negotiate  with  select  provid- 
ers. 


Competitive  bidding  and  ne- 
gotiations. 


Preferred  provider  network  ... 


Preadmission  review 


Case  management  

Contract  with  utilization  re- 
view companies. 


Descriptiofi 

Change  prices  quickly  when 
paying  more  than  com- 
petitively necessary. 


Sejectively  contract  with  pro- 
viders to  deliver  certain 
services,  such  as  hip  re- 
placements, at  a  specific 
price. 

Set  prices  for  services  or 
service  packages  based 
on  competiti«  process. 


Promote  use  of  a  network  of 
selected  providers  meet- 
ing price,  practice  style, 
and  quality  criteria. 


Require  prior  approval  of 
hospitalization  for  select 
procedures. 

Assist  high-cost  patients  in 
selecting  appropriate 
services  efficiently. 

Use  companies  specializing 
in  utilization  review  to 
monitor  and  adjudicate 
claims. 


HCFA's  Current  Pradice 


Prices  generally  not  adjusted 
for  declines  in  the  price 
of  product  or  service*. 


Same  payments  generally 
made  to  any  provider  se- 
lected by  beneficiary  to 
provide  services. 

Pnces  are  set  under  complex 
formulas,  but  demonstra- 
tion involving  competitive 
procedures  is  proposed. 


Payments  generally  made  to 
any  provider  selected  by 
tjeneficiary  to  provide 
medical  services. 


No  prior  approval  of  hos- 
pitalizations for  any  pro- 
cedures. 


Assistance  not  provided  to 
patients  in  selecting  serv- 
ices efficiently. 

HGFA  contracts  with  private 
entities — generally  insur- 
ance companies — to 
process  claims  J. 


HCFA  Explanation 

Pertinent  statute  generally 
permits  appropriate  ad- 
justments only  after  com- 
pleting a  complex  admin- 
istrative process^ 

Statute  does  not  permit  pnj- 
viders  to  be  excluded  un- 
less they  engage  in  cer- 
tain prohibited  practices  = 

Statute  generally  provides 
o^nly  for  all  area  providers 
to  be  paid  the  same 
amount  for  service;'*  leg- 
islation specifically  pro- 
hibits proposed  dem- 
onstration' 

Statute  guarantees  bene- 
ficiary freedom  to  choose 
providers; f  limited  statu- 
tory authority  to  contract 
with  managed  care  net- 
works 8 

No  viable  statutory  authority 
for  requiring  prior  ap- 
proval; statute  prohibits 
interference  with  practice 
of  medicine^ 

Statute  prohibits  interference 
with  practice  of  medi- 
cine' 

Statute  provides  no  specific 
authority  for  contracting 
with  utilization  control  or- 
ganizations^ 


•For  aampte,  although  42  U.S.C.  1395u(b)(8)  atvd  (9)  provide  HCFA  with  autnority  to  adjust  payments  when  the  established  rates  under  a 
fee  schedule  are  found  to  be  inherently  unreasonabte,  detailed  procedures  are  mandated  that  include  a  lengthy  notice  and  comment  period. 

*For  aample,  42  U.S.C.  1395m(aK10)(B)  provides  HCFA  with  authority  to  adjus^  prices  for  durable  medical  equipment,  excluding  surgical 
dressings,  but  only  after  completion  of  a  cumbersome  administratve  process.  The  one  time  this  process  was  used,  rt  took  3  years  to  com- 
plete. 

=  42  U.S.C.  1320a-7  provides  for  mandatory  and  permissive  exclusiofi  of  providers  who  are.  for  sample,  convicted  of  certain  program-relat- 
ed crimes. 

^42  U.S.C.  1395f  establishes  conditions  of  and  limrtations  on  payment  for  services. 

•In  1985,  HCFA  started  the  process  to  periorm  a  demonstration  of  com&etitive  bidding  related  to  laboratory  s-ervices.  and  it  was  s-et  to 
begin  in  1987.  That  year  and  in  several  subsequent  years,  howwer,  provswns  were  included  in  the  respective  budg^  reconciliation  laws  spe- 
cifically prohibiting  its  implementation.  Eventually,  HCFA  abandoned  plans  for  the  demonstraticn.  but  has  since  requested  authorrty  to  intro- 
duce competitive  bidding,  without  success. 

'42  U.S.C.  1395a,  the  so-called  freedom  of  choice  pnjvtsior,  expressly  provides  that  beneficiaries  may  obtain  health  services  from  any  will- 
ing provider. 

•  42  U.S.C.  1395mm  authorizes  HCFA  to  contract  with  certain  managed  care  entities  to  provide  care  to  Medicare  beneficiaries  under  pre- 
scribed circumstances. 
^42  U.S.C.  1395. 
■AZ  u  s  e.  1395. 

JThese  companies  may  arrange  for  utii'aation  review  to  be  done  under  subcontract. 

k42  U.S.C.  1395h  provides  detailed  authorization  for  HCFA  to  contract  with  private  entities  without  competitive  procedures  to  handle  part  A 
claims,  and  42  U.S.C  1395u  provides  similar  authority  for  part  B  claims. 

For  the  most  part,  the  pricing  and  utilization  and  quality  control  mechanisms 
used  in  the  private  sector  are  not  available  to  Medicare,  constraining  HCFA  and  its 
contractors  from  adopting  similar  measures. For  example,  HCFA  is  generally  un- 
able to 

•  negotiate  with  pro\qders  for  discounts,  promptly  change  prices  to  match  those 
available  in  the  market,  or  competitivelv  bid  prices  for  widely  used  items  or  serv- 
ices, such  as  pacemakers,  intraocular  lenses,  cataract  surgerv',  and  wheelchairs. 
This  has  resulted  in  Medicare  paying  higher  prices  than  other  large  payers.  (We 


"42  U.S.C.  1395b-l  pro\ides  detailed  authorization  for  experiments  and  demonstration 
projects  related  to  incentives  for  economy  while  maintaining  or  improring  qualitj'  in  the  pro\-i- 
sion  of  health  care,  but  HCFA  has  found  it  of  limited  value. 
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elaborated  on  competitive  bidding  and  negotiation  strategies  in  congressional  testi- 
mony last  month. I'*) 

•  differentiate  between  providers  who  meet  utilization,  price,  and  quality  stand- 
ards and  those  who  do  not,  and  provide  incentives  to  encourage  beneficiaries  to  use 
the  "preferred  providers."  This  has  hampered  Medicare's  ability  to  encourage  bene- 
ficiaries to  use  providers  meeting  Medicare's  standards. 

•  use  preadmission  review  or  other  utilization  control  practices  to  curb  the  exces- 
sive or  unnecessary  provision  of  expensive  procedures,  or  use  case  management  to 
coordinate  and  monitor  high  cost  patients'  multiple  services  and  speciaUsts.  This 
has  limited  Medicare's  ability  to  emphasize  cost  efriciency  in  its  dealmgs  with  those 
suppliers,  physicians,  and  institutions  that  habitually  provide  excessive  services. 

FACTORS  LIMITING  HCFA'S  FLEXIBILITY 

Three  principles  on  which  Medicare  was  founded — as  interpreted  by  HCFA,  pro- 
viders, the  courts,  and  the  Congress — help  explain  why  Medicare  practices  and  pri- 
vate payer  management  techniques  are  dissimilar: 

•  First  the  government  must  not  interfere  in  medical  practice.^''  Medicare  legisla- 
tion essentially  delegated  many  day-to-day  administrative  decisions  to  private  insur- 
ers to  further  lessen  the  risk  of  undue  federal  interference  and  to  better  ensure  that 
Medicare  would  treat  its  beneficiaries  no  differently  than  the  privately  insured.^^ 
The  functions  delegated  include  establishing  policies  on  when  claims  for  services  are 
medically  necessary — and  today  most  such  "medical  policies"  are  still  established  by 
Medicare's  private  contractors. 

•  Second,  Medicare  beneficiaries  should  be  free  to  choose  their  own  health  care 
providers.^''  However,  many  of  the  private  sector  innovations  credited  with  cost  sav- 
ings rely  on  managed  care  techniques  that  structure  and  constrain  that  choice. 
Staff-  and  group-model  health  maintenance  organizations  (HMO)  explicitly  restrict 
a  patient's  choice  of  health  care  providers  (e.g.,  to  a  set  of  plan-approved  physicians 
and  hospitals),  while  looser  forms  of  managed  care,  such  as  preferred  provider  net- 
works, give  financial  disincentives  to  the  patient  who  chooses  providers  outside  the 
plan-approved  list.  Although  Medicare  offers  an  HMO  option  to  beneficiaries,  HCFA 
has  only  limited  statutory  authority  to  pursue  other  managed  care  options.^® 

•  Third  as  a  public  program  Medicare  changes  require  public  input  and  are  dif- 
ficult to  make  without  consensus.  Past  experience  suggests  that  changes  made  bv 
HCFA  will  typically  be  contested.  Given  the  high  stakes  for  providers,  legal  chal- 
lenges are  apt  to  be  pursued  vigorously  by  those  who  fear  that  program  changes 
would  result  in  their  receiving  lower  payments.  Although  the  ultimate  outcome  is 
always  uncertain,  litigation — whatever  the  outcome — can  take  years  to  resolve.^® 
Consequently,  in  considering  cost-saving  initiatives,  HCFA  must  weigh  the  resulting 
expense  and  disruption  as  well  as  the  risk  of  ultimate  failure  against  anticipated 
savings.  These  circumstances  foster  HCFA's  reluctance  to  act  without  specific  statu- 
tory authority  .20 


1-*  Medicare  Managed  Care:  Program  Growth  Highlights  Need  to  Fix  HMO  Payment  Problems 
(GAO^-HEHS-95-174,  May  24,  1995). 
16  42  U.S.C.  1395. 

1®  42  U.S.C  1395h  provides  authority  and  detailed  instructions  for  HCFA  to  contract  with  such 
entities  to  handle  part  A  claims,  while  42  U.S.C.  1395u  provides  similar  guidance  related  to  part 
B. 

^"^42  U.S.C.  1395a,  the  so-called  freedom  of  choice  provision,  expressly  provides  that  bene- 
ficiaries may  obtain  health  services  from  any  willing  provider. 

1*42  U.S.C.  1395mm  authorizes  HCFA  to  contract  with  certain  managed  care  entities  to  pro- 
vide care  to  Medicare  beneficiaries  under  prescribed  circumstances.  Our  analysis  suggests,  how- 
ever, that  under  the  current  statutory  prescriptions  this  has  not  harnessed  the  coet-saving  po- 
tential of  managed  care.  See  our  recent  testimony,  Medicare  Managed  Care:  Program  Growth 
Highlights  Need  to  Fix  HMO  Payment  Problems  (GAO/T-HEHS-94-174,  May  24,  1995). 

1®  For  example,  HCFA  has  in  recent  years  made  a  more  diligent  effort  to  recover  payments 
made  mistakenly  when  other  private  insurers  would  have  said  for  a  medical  service.  In  1989, 
the  Congress  permitted  HCFA  to  begin  performing  a  data  match  with  the  Internal  Revenue 
Service  to  help  identify  such  mistaken  payn^nts,  with  the  result  that  millions  have  been  recov- 
ered and  millions  more  were  expected  to  be  recovered.  This  effort  was  dealt  a  serious  blow,  how- 
ever, when  a  federal  court  ruled  in  1994  that  HCFA  is  bound  by  the  claims  filing  deadlines  set 
by  private  insurers  and  may  not  recover  from  third  party  administrators  who  handle  claims 
processing  for  private  insurers.  Health  Ins.  Ass'n  of  America.  Inc.  v.  Shalala,  23  F.3d  412  (D.C. 
Cir.  1994),  cert,  denied,  115  S.Ct.  1095  (1995).  As  a  result,  HCFA  may  be  unable  to  recover  mil- 
lions in  mistaken  payments  and  may  have  to  rejjay  some  funds  previously  recovered.  See  our 
testimony  on  this  subject.  Medicare's  Secondary  Payer  Program:  Actions  Needed  to  Realize  Sav- 
ings (GAO/T-HEHS-95-92,  Feb.  23,  1995). 

20  The  courts  are  not  the  only  forum  where  those  questioning  HCFA's  exercise  of  its  Medicare 
responsibilities  might  seek  redress.  In  1985,  HCFA  started  the  process  to  perform  a  demonstra- 
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These  principles  were  consistent  with  the  predominantly  fee-for-serv^ce  and 
unmanaged  method  by  which  health  care  was  delivered  and  paid  for  three  decades 
ago.  Today,  however,  HCFA's  capabilities  to  manage  Medicare  are  misaligned  with 
the  state  of  the  art  in  health  care  deliverv  and  financing. 


In  conclusion,  Medicare's  vulnerability  to  exploitation  can  be  summarized  as  fol- 
lows: 

•  Despite  the  current  competitive  health  care  market,  Medicare  often  pays  more 
than  the  market  price  for  medical  services  and  supplies. 

•  Although  payment  of  claims  for  services  provided  constitutes  the  program's 
chief  administrative  function,  Medicare  does  not  use  available  state-of-the  art  tech- 
nolo^  to  screen  claims  for  overcharging  or  overutilization. 

•  Despite  the  increase  in  nonmedical  providers  billing  for  services  and  supplies, 
Medicare  does  little  to  scrutinize  the  legitimacy  of  providers  billing  the  program. 

•  Despite  the  avaOability  of  legal  and  administrative  enforcement  tools,  few 
wrongdoers  are  convicted  or  otherwise  penalized. 

The  problems  facing  Medicare  confront  private  insurers  as  well,  but  they  are 
armed  with  a  larger  and  more  versatile  arsenal  of  health  care  management  tech- 
nioues  than  HCFA  currently  has.  These  techniques  may  not  be  wholly  applicable 
to  Medicare,  but  in  general  they  ofTer  a  menu  of  options  for  devising  ways  to  make 
Medicare  more  cost  effective.  Commercial  contractors,  which  play  a  key  role  in  ad- 
ministering Medicare,  routinely  employ  management-of-care  techniques  and  use 
state-of-the-art  technology  in  tneir  capacity  as  private  insurers.  If  they  were  able 
to  apply  these  techniques  to  Medicare,  the  program's  weaknesses  could  be  signifi- 
cantly remedied. 

Given  Medicare's  vulnerabilities,  a  more  modem  approach  taOored  to  the  program 
would  adopt  the  following  three  strategies: 

1.  Allow  Medicare  to  price  services  and  procedures  more  competitively.  This  could 
include  streamlining  processes  required  to  revise  excessive  payment  rates,  and  com- 


2.  Enhance  Medicare's  antifraua  and  abuse  efforts.  This  could  include  completing 
the  modernization  of  Medicare's  claims  processing  and  information  systems  and  ex- 
panding the  use  of  state-of-the-art  computerized  controls. 

3.  Require  providers  to  demonstrate  their  suitability  as  a  Medicare  vendor  before 
being  given  unrestricted  billing  rights.  This  could  include  HCFA's  establishment  of 
preferred  provider  networks,  development  of  more  rigorous  criteria  for  authorization 
to  bill  the  program,  and  use  of  private  entities  to  provide  accreditation  or  certifi- 
cation. 

Mr.  Chairman,  this  concludes  my  statement.  I  will  be  pleased  to  answer  any  ques- 
tions. 


Medicare  Managed  Care:  Program  Growth  Highlights  Need  to  Fix  HMO  Payment 
Problems  (GAO/T-HEHS-95-174,  May  24,  1995). 

Medicare:  Reducing  Fraud  and  Abuse  Can  Save  Billions  (GAO/HEHS/T-95-157, 
May  16,  1995). 

Medicare  Claims  Billirig  Abuse:  Commercial  Software  Could  Save  Hundreds  of 
Millions  Annually  (GAO/T^AIMD-95-133)  and  Medicare  Claims:  Commercial  Tech- 
nology Could  Save  Billions  Lost  to  Billing  Abuse  (GAO/AIMD-95-135),  both  issued 
May  5,  1995. 

Medicare:  Tighter  Rules  Needed  to  Curtail  Overcharges  for  Therapy  in  Nursing 
Homes  (GAO/HEHS-95-23,  Mar.  30,  1995). 

Medicare  and  Medicaid:  Opportunities  to  Save  Program  Dollars  by  Reducing 
Fraud  and  Abuse  (GAO/T-HEHS-95-110,  Mar.  22,  1995). 

Medicare's  Secondary  Payer  Program:  Actions  Needed  to  Realize  Savings  (GAO/T- 
HEHS-95-92,  Feb.  23,  1995). 

Medicare:  High  Spending  Growth  Calls  for  Aggressive  Action  (GAO/T-HEHS-95- 
75,  Feb.  6,  1995). 

High-Risk  Series:  Medicare  Claims  (GAO/HR-95-^,  Feb.  1995). 


tion  of  competitive  bidding  for  laboratory  services,  and  it  was  set  to  begin  in  1987.  That  year 
and  for  several  subsequent  years,  however,  provisions  were  included  in  the  respective  budget 
reconciliation  acts  prohibiting  its  implenrientation.  Eventually,  HCFA  abandoned  plans  for  the 
demonstration,  but  has  since  requested  authority  to  introduce  competitive  bidding  without  suc- 
cess. 


CONCLUSIONS 
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Medicare:  Inadequate  Review  of  Claims  Payments  Limits  Ability  to  Control  Spend- 
ing (GAO/HEHS-94-42,  Apr.  28,  1994). 

Health  Care  Reform:  How  Proposals  Address  Fraud  and  Abuse  (GAO/T-HEHS- 
94-124,  Mar.  17,  1994). 

Medicare:  Greater  Investment  in  Claims  Review  Would  Save  Millions  (GAO/ 
HEHS-94-35,  Mar.  2,  1994). 

Medicare:  New  Claims  Processing  System  Benefits  and  Acquisition  Risks  (GAO/ 
HEHS/AIMD-94-79,  Jan.  25,  1994). 

Medicare:  Adequate  Funding  and  Better  Oversight  Needed  to  Protect  Benefit  Dol- 
lars (GAO/T-HRD-94-59,  Nov.  12,  1993). 

Health  Insurance:  Remedies  Needed  to  Reduce  Losses  From  Fraud  and  Abuse 
(GAO/T-HRD-93-^,  Mar.  8,  1993). 

High-Risk  Series:  Medicare  Claims  (GAO/HR-93-6,  Dec.  1992). 

Mr.  Shays.  Mr.  Mahon. 

Mr.  Mahon.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  in  our  written  statement  there  is  a  great  deal  of 
detail,  including  a  fact  sheet  that  outlines  the  makeup  of  our  orga- 
nization, so  I  will  be  concise  and  summarize  by  saying  

Mr.  Shays.  Could  I  ask  for  the  record,  since  I  am,  candidly,  not 
very  familiar  with  your  organization,  that  you  tell  me  who  you  rep- 
resent? The  providers? 

Mr.  Mahon.  No,  definitely  not  the  providers,  Mr.  Chairman. 

We  are  a  10-year-old  private-public  nonprofit  organization  that 
combines  the  private  sector  antifraud  operations  of  commercial 
health  insurers.  Blue  Cross  and  Blue  Shield  plans,  self-funded  cor- 
porations, with  the  public  sector  law  enforcement  resources  who 
have  jurisdiction  to  investigate  and  prosecute  health  care  fraud.  In 
recent  years,  we  have  also  broadened  our  public-sector  membership 
to  include  representatives  of  the  Health  Care  Financing  Adminis- 
tration. I  would  emphasize  in  this  vein  that  although  the  Health 
and  Human  Services  Inspector  General  and  several  other  inspec- 
tors general  and  the  Justice  Department  and  others  are  rep- 
resented on  our  organization's  board,  I  don't  in  any  way  testify  on 
their  behalf. 

Mr.  Shays.  Do  you  include  Government  officials,  also  State  and 
local  officials? 

Mr.  Mahon.  Yes,  representatives  of — through  their  national  or- 
ganization, of  the  State  Medicaid  Fraud  Control  Units.  Among  our 
individual  members,  some  725,  we  have  many  State  attorneys  gen- 
eral, staff  members.  State  insurance  fraud  bureau  personnel. 

Mr.  Shays.  So  the  bottom  line  is,  what  we  are  doing  is  right  up 
your  alley? 

Mr.  Mahon.  Precisely.  Our  main  mission,  formally  stated,  is  to 
improve  the  detection,  investigation,  and  the  civil  and  criminal 
prosecution,  and  as  a  by-product  of  all  that,  the  prevention  of 
health  care  fraud. 

We  do  that  through  two  principal  areas  of  activity:  one,  coopera- 
tive education  and  training  in  the  specifics  of  those  aspects;  second, 
very  importantly,  we  act  as  a  medium  for  the  legally  conducted 
sharing  of  investigative  information,  both  between  private  insurers 
and  law  enforcement,  but  most  importantly  among  private  insur- 
ers. So  that  Company  A  has  a  means  of  legally  learning  that  Com- 
pany B  is  investigating  Provider  Smith  and  for  what  types  of  sus- 
pected fraud. 

Mr.  Chairman,  I  was  first  concerned  when  I  saw  the  title  of  the 
hearing  that  our  testimony  might  go  somewhat  beyond  the  scope 
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of  what  you  are  examining  today,  but  I  think,  given  all  the  discus- 
sion of  legislation  just  introduced  and  prospective  legislation,  I 
hope  my  comments  will  be  much  in  the  mainstream. 

I  would  like  to  limit  my  oral  testimony  to  one  principal  area  rep- 
resenting a  view  from  the  private  sector  which,  as  Mr.  Ratner  sug- 
gested, needs  a  strong  voice  in  this  discussion;  and  in  keeping  wiui 
your  charge  to  Mr.  Vladeck,  I  will  be  outspoken  and  hope  that  that 
is  of  service  to  the  subcommittee. 

Mr.  Chairman  

Mr.  Shays.  Let  me  say  for  the  record,  I  haven't  heard  anybody 
be  outspoken  yet. 

Mr.  Mahon.  Well,  it  is  subjective,  I  think  I  am,  but  I  will  let  you 
be  the  judge. 

I'd  like  to  focus  on  several  basic  realities  of  health  care  fraud, 
which  must  be  taken  into  account  in  any  effort  to  address  fraud 
against  Medicare  and  Medicaid.  One  is  that  almost  never  do  fraud- 
ulent providers  defraud  one  payer  at  a  time.  The  only  smart  way 
to  commit  health  care  fraud  is  to  spread  your  activity  among 
enough  payers,  so  that  you  remain  relatively  inconspicuous  with 
each  one  for  the  longest  possible  time.  That  has  two  effects.  It 
makes  detecting  many  of  these  schemes  very  difficult,  and  it  has 
the  effect  of  making  big  cases  look  like  very  small  cases  in  the  con- 
text of  only  one  payer's  claims  exposure.  What  might  be  a  $50,000 
fraud  against  one  company,  may  be  the  tip  of  a  $2.5  million  fraud 
involving  20  companies  plus  Medicare,  plus  CHAMPUS  and  Medic- 
aid. 

The  second  truism  of  the  subject  is  that  almost  never  do  fraudu- 
lent providers  defraud  either  the  private  or  the  public  sector  exclu- 
sivelv.  If  they  do  it  to  Medicare,  to  Medicaid,  to  CHAMPUS,  they 
could  it  to  employers  health  insurance,  to  Blue  Cross  and  Blue 
Shield,  and  to  Aetna  and  all  the  other  private  payers.  You  could 
take  any  100  cases  at  random,  and  I  would  venture  a  guess  that 
in  95  percent  of  those  you're  going  to  find  fraud  against  both  the 
private  and  the  public  programs. 

In  the  cases  that  have  been  discussed  earlier  today.  National 
Medical  Enterprises  and  National  Health  Laboratories,  there  was 
enormous  fraud  committed  against  the  private  payers  in  addition 
to  that  for  which  the  Government  obtained  settlements.  When 
you're  dealing  with  a  problem  of  that  nature,  Mr.  Chairman,  the 
only  logical  way  to  approach  it  and  the  most  effective  way  to  ap- 
proach it  is  through  a  concerted  private-public  effort  that  involves 
the  sharing  of  investigative  information  and  takes  both  sides  of  the 
equation  into  account. 

One  story  that's  not  often  told  is  that  the  private  insurers  have 
long  had  very  aggressive  and  very  active  antifraud  operations  in 
place  within  many  companies.  Oftentimes,  their  operations  have 
been  hindered  by  legal  constraints.  They  enjoy  far  less  legal  au- 
thority to  pursue  health  care  fraud  than  does  the  Federal  and  does 
the  State  government,  and  until  recent  years,  law  enforcement  was 
very  difficult  to  interest  in  criminally  investigating  or  prosecuting 
health  care  fraud.  As  you've  heard  today,  that  has  begun  to  change, 
very  beneficially  for  all,  in  the  last  several  years,  out  for  many 
years  the  private  sector  was  essentially  a  voice  in  the  wilderness 
on  this  subject,  with  the  exception  of  Medicare  and  Medicaid  fraud. 
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We  believe,  Mr.  Chairman,  that  in  trying  to  address  Medicare 
and  Medicaid  fraud.  Congress  and  law  enforcement  have  an  obliga- 
tion and  an  opportunity  to  do  it  most  effectively  by  addressing  both 
sides  of  the  equation.  My  outspoken  comment,  if  you  will,  is  that 
if  Congress  feels  it  has  addressed  Medicare-Medicaid  fraud,  but 
does  not  go  beyond  that  into  private  payer  fraud,  it  is  shortchang- 
ing itself,  shortchanging  the  taxpayers,  shortchanginjg  all  the  peo- 
ple who  pay  for  private  nealth  insurance  in  the  country. 

I  think  this  implies  two  things.  From  a  legislative  standpoint, 
any  legislative  approach  to  health  care  fraud  or  to  Medicare-Medic- 
aid fraud  that  Congress  might  take  must  take  the  realities  of  the 
problem  into  account  and  must  also  follow  the  all-payer  approach 
that  has  been  at  the  heart  of  most  of  the  health  care  fraud  legisla- 
tion introduced  since  1992  on  both  sides  of  the  aisle.  That  legisla- 
tion essentially  creates  a  Federal  crime  of  health  care  fraud,  it 
makes  illegal  against  all  payers,  private  and  public,  what  is  cur- 
rently illegal  only  against  Medicare  and  Medicaid;  and  essentially 
it  would  give  the  private  sector  a  better  legal  foundation  with 
which  to  approach  the  problem  from  its  side  of  the  fence. 

I  think,  from  a  law  enforcement  standpoint,  there  are  a  number 
of  practical  steps  that  have  to  be  taken  in  addressing  the  problem. 
To  me,  it  implies  taking  the  private-payer  fraud  into  account  in 
government  prosecutions,  settlements,  compliance  agreements,  ex- 
clusions from  Federal  programs,  and  the  penalties  that  are  im- 
posed, including  the  provision  of  restitution  to  victims.  We  think 
especially  in  health  care  fraud,  as  a  white  collar  crime  area,  stiff 
penalties,  heavy  fines  and  jail  time  have  a  very  beneficial  deterrent 
effect  on  the  people  who  perpetrate  this. 

Mr.  Chairman,  to  put  my  comment  in  a  positive  vein,  I  think  this 
spells  a  two-way  benefit  for  the  public  sector.  By  taking  this  all- 
payer  approach  and  by  taking  the  private  fraud  into  account  in  its 
cases,  government  can  leverage  every  last  ounce  out  of  the  tax  dol- 
lars that  are  spent  on  these  enforcement  activities,  to  the  benefit 
of  the  public. 

At  the  same  time,  by  better  equipping  the  private  payers  to  pur- 
sue this  legally,  government  is  going  to  realize  a  reciprocal  benefit 
in  terms  of  earlier  detection  and  more  effective  investigation  and 
assembly  of  evidence  in  cases  where  the  same  providers  who  are 
doing  it  to  the  private  payer  turn  out  to  be  doing  it  to  Medicare 
and  Medicaid.  It  is  very  much  a  two-way  street,  and  that's  at  the 
heart  of  what  our  organization  is  and  does. 

If  I  may,  Mr.  Chairman,  I  would  like  to  just  offer  an  observation 
or  two  on  some  of  these  nuts-and-bolts  matters,  as  I  call  them,  that 
currently  hinder  private-public  cooperation.  Within  the  Medicare 
system,  in  the  private  insurance  carriers  who  act  as  Medicare 
claims  payers  or  intermediaries,  you  have  a  network  of  Medicare 
fraud  and  abuse  information  coordinators.  Perhaps  across  the  hall 
from  those  people,  within  the  private  insurance  companies,  you 
have  the  company's  private  side  antifraud  unit  or  special  investiga- 
tions unit.  By  law,  the  Medicare  intermediary  antifraud  people  can- 
not share  case  information  with  the  private  side  of  that  insurance 
company's  antifraud  operations. 

At  the  same  time,  the  Inspector  General's  office  publishes  annu- 
ally and  updates  periodically  a  list  of  all  the  providers  sanctioned 
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from  the  Medicare  program  for  fraud  and  for  other  related  viola- 
tions. They  provide  that  as  a  public  document,  they  provide  copies 
to  our  organization  on  disk  and  on  paper.  However,  it  is  equally 
problematic  and  illegal  for  them  to  provide  taxpayer  identification 
and/or  social  security  numbers  for  those  providers  who  are  sanc- 
tioned. Those  happen  to  be  the  pieces  of  information  that  render 
the  information  useful  to  private  pavers  in  screening  their  own 
dealings  with  those  sanctioned  providers.  There  are  certain  areas 
of  the  law  like  that  that  represent  practical  obstacles  to  a  more  effi- 
cient two-way  public-private  approach  to  this. 

Finally,  if  I  may  offer  one  comment  on  the  National  Health  Lab- 
oratories case,  the  $112.5  million  settlement  that  has  been  dis- 
cussed, there  may  have  been  some  miscommunication  back  and 
forth  this  morning.  My  understanding  is  that  as  part  of  its  plea 
agreement.  National  Health  Laboratories  was  never  charged  with 
Medicare  fraud.  They  agreed  to  plead  guilty  to  defrauding  several 
Medicaid  and  CHAMPUS  programs,  but  I  believe  it  is  not  the  case 
certainly  that  the  Justice  Department  was  trying  to  impose  any 
nonexclusion  rule  on  the  Health  Care  Financing  Administration. 

[The  prepared  statement  of  Mr.  Mahon  follows:] 

Prepared  Statement  of  William  Mahon,  Executive  Director,  National 
Health  Care  Antifraud  Association 

Mr.  Chairman,  Members  of  the  Subcommittee:  The  National  Health  Care  Anti- 
Fraud  Association  appreciates  your  invitation  to  testify  today  concerning  the  sub- 
stantial problem  of  fraud  against  the  Medicare  and  Medicaid  programs  and  how  it 
may  be  addressed  more  effectively. 

As  the  accompanying  Fact  Sheet  [APPENDIX  I]  indicates,  NHCAA  is  a  10-year- 
old  private -public  non-profit  organization  that  combines  the  anti-fraud  operations  of 
private -sector  health  care  payers  with  those  of  the  public-sector  agencies  responsible 
for  investigating  and  prosecuting  health  care  fraud. 

Our  mission  is  to  improve  the  private  and  public  sectors'  detection,  investigation, 
civil  and  criminal  prosecution,  and  ultimately,  prevention  of  health  care  fraud. 

From  the  private  sector,  NHCAA  numbers  65  commercial  and  not-for-profit  insur- 
ers as  Corporate  Members.  The  public-sector  members  of  the  Association's  governing 
board  are: 

•  the  Assistant  Inspector  General  for  Investigations  and  the  Assistant  Inspector 
General  for  Civil  Fraud  and  Administrative  Adjudication  of  the  Office  of  Inspector 
(General  of  the  Department  of  Health  and  Human  Services; 

•  the  Assistant  Inspector  General  for  Investigations  of  the  Department  of  Defense; 

•  the  Deputy  Chief  Inspector  for  Criminal  Investigations  of  the  US  Postal  Inspec- 
tion Service; 

•  the  Senior  Auditor  in  Charge  of  the  US  Office  of  Personnel  Management; 

•  the  Deputy  Director  of  the  Office  of  Medicare  Benefits  Administration  in  the  Bu- 
reau of  Fh*ogram  Operations  of  the  Health  Care  Financing  Administration;  and 

•  the  Metficaid  Fraud  Counsel  of  the  National  Association  of  Medicaid  Fraud  Con- 
trol Units. 

In  addition,  NHCAA  maintains  working  "law  enforcement  haison"  relationships 
with  officials  of  the  Department  of  Justice,  the  FBI  and  the  Criminal  Investigation 
Division  of  the  Internal  Revenue  Service. 

We  also  number  725  individual  members,  from  the  ranks  of  health  care  insurers, 
third-party  administrators,  self-insured  corporations  and  from  a  wide  variety  of 
other  state  and  federal  law  enforcement  organizations.  As  such,  our  membership 
constitutes  the  nation's  body  of  experts  who  have  long  worked  to  curtail  health  care 
fraud  and  thus  are  intimately  familiar  with  the  dramatic  effect  of  health  care  fraud 
on  its  victims  and  the  health  care  payment  system. 

Internally,  NHCAA  pursues  its  mission  through  two  principal  areas  of  activity: 

•  cooperative  education  and  training  in  the  specifics  of  health  care  fraud  detection, 
investigation,  prosecution  and  prevention;  and 

•  the  sharing  of  information  on  convicted,  indicted  and,  most  important,  suspected 
frauds — both  among  private  insurers  and  between  insurers  and  law  enforcement 
agencies. 
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Externally,  we  serve  as  a  resource  for  a  wide  variety  of  parties  concerned  with 
the  nature,  scope  and  impact  of  health  care  fraud  and  the  development  of  more  ef- 
fective measures  to  combat  the  problem. 

PRIMARY  FOCUS  IS  ON  FRAUD  BY  HEALTH  CARE  PROVIDERS 

Although  individual  patients  can  and  do  commit  or  conspire  in  health  care  fraud, 
our  principal  focus  as  an  organization  is  on  health-insurance  claims  fraud  commit- 
ted by  dishonest  health  care  providers,  because: 

(1)  it  is  health  care  providers  who,  if  so-inclined,  are  equipped  with  all  the  tools 
needed  to  commit  fraud  on  a  broad  scale  and  an  ongoing  basis;  and 

(2)  it  is  fraud  by  dishonest  providers  that  accounts  for  the  overwhelming  majority 
of  the  financial  loss  and  that  directly  exploits  the  patient  population,  sometimes 
putting  those  patients  at  physical  risK  or  even  subjecting  them  to  invasive  proce- 
dures in  the  furtherance  ol  fraud  schemes. 

ESTIMATED  ANNUAL  LOSSES  TOTAL  TENS  OF  BILLIONS 

By  its  nature,  the  amount  lost  to  any  ongoing  fraud  can  never  be  quantified  to 
the  exact  dollar  and  thus  must  be  estimated  in  an  educated  context.  In  that  context, 
NHCAA  estimates  the  loss  to  outright  fraud  at  between  3%  and  perhaps  as  much 
as  10%  of  what  we  spend  as  a  nation  on  health  care  each  year. 

In  1994  alone,  then,  when  the  Department  of  Commerce  estimates  that  our  health 
care  expenditure  totaled  $1,006  trillion,  that  translated  to  a  minimum  loss  to  out- 
right fraud  of  at  least  $30  billion — and  in  all  likelihood  substantially  more,  perhaps 
as  much  as  $100  billion. 

PRIVATE  PAYERS  ARE  EQUALLY  VICTIMIZED 

Any  discussion  of  health  care  fraud  must  also  acknowledge  the  reality  that  the 
public's  loss  to  health  care  fraud  is  two-fold. 

According  to  1993  figures  from  the  Health  Care  Financing  Administration,  for  ex- 
ample, most  of  the  nation's  total  health  care  bill — 57% — is  paid  with  private-sector 
dollars  (39%  by  private  health  plans  and  18%  by  consumer  out-of-pocket  payments). 

Especially  because  it  is  more  risky  for  providers  to  defraud  the  government  than 
private  payers,  there  is  every  reason  to  believe  that  the  private  sector's  loss  to  fraud 
is  at  least  proportionately  equal  to,  if  not  greater  than,  that  of  the  Medicare,  Medic- 
aid and  other  government  programs.  In  this  context,  the  public  is  often  being  twice 
victimized — once  through  fraud  against  those  tax-funded  government  programs,  and 
again  when  private  health  insurance  plans  are  the  target. 

TYPES  OF  FRAUDS  ARE  ALMOST  LIMITLESS 

Frauds  by  health  care  providers  run  the  gamut,  occurring  virtually  everywhere 
the  opportunity  exists,  or  can  be  created,  to  bill  for  a  health  care  service: 

•  from  individual  providers  who  routinely  and  deliberately  fabricate  claims  or  bill 
for  higher-priced  services  than  the  ones  they  actually  provided; 

•  to  medical  equipment  and  home  health  businesses  that  target  the  Medicare  pro- 
gram and  private  payers,  oflen  paying  kickbacks  to  dishonest  physicians  who  facili- 
tate the  fraud; 

•  to  free-physical  schemes  such  as  "rolling  lab"  operations  established  solely  as  ve- 
hicles for  committing  diagnostic-testing  fraud; 

•  to  physicians  and  chiropractors  who  support  false-injury  claims  as  part  of  staged 
auto  accident  rings  operating  throughout  the  country; 

•  to  local  taxi  companies  tnat  routinely  pad  or  fabricate  claims  to  state  Medicaid 
programs  for  transporting  Medicaid  recipients  to  and  from  sites  of  medical  care; 

•  to  psychiatric-hospitalization  schemes  that  masquerade  as  spa-like  weight  loss 
programs,  falsifying  victims'  admission  diagnoses  and  treatment  information  for 
false-billing  purposes; 

•  to  institutional  frauds  by  hospitals,  laboratories  and  clinics,  all  or  part  of  whose 
basic  business  operation  revolves  around  the  systematic  commission  of  fraud. 

CASES  ILLUSTRATE  SCOPE  OF  PRIVATE-PUBLIC  LOSS 

Whpt  these  various  schemes  have  in  common  is  the  auite  deliberate,  and  criminal, 
intention  to  defraud  [see  APPENDIX  II,  Guidelines  to  Health  Care  Fraud].  As  such, 
they  represent  the  actions  of  the  small  proportion  of  health  care  providers  who  are 
dishonest  and,  increasingly,  of  professional  criminal  entrepreneurs  to  whom  the 
health  care  system  is  a  highly  vulnerable  and  thus  appealing  target.  However,  be- 
cause health  care  is  "where  tne  money  is"  today,  even  a  small  minority  can  amass 
enormous  amounts  in  fraud  proceeds  before  their  activities  come  to  light. 
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The  cases  are  legion  of  individual  fraudulent  providers  whose  fraud  proceeds  have 
totaled  in  the  hundreds  of  thousands  to  several  millions  of  dollars  over  relatively 
short  periods  of  time — e.g.,  two  to  three  years — prior  to  their  detection. 

In  March  of  this  year,  for  example,  a  La  Jolla,  California  ophthalmologist  was 
convicted  of  132  counts  of  fraud  and  money  laundering  related  to  claims  for  medi- 
cally unnecessary  sui^eries  that  prosecutors  said  defrauded  the  government  and 
private  payers  of  $16  million  over  the  course  of  only  four  years.  (Among  other 
things,  that  physician  deliberately  distorted  patients'  vision-test  results  and,  on  that 
basis,  advised  them  that  without  cataract  surgery,  they  would  fail  to  qualify  for 
driver's-license  renewal.) 

At  the  other  end  of  the  spectrum,  the  so-called  California  Rolling  Labs  scheme, 
whose  two  principal  perpetrators  were  sentenced  last  September  to  22  and  20  years 
respectively,  in  federal  prison,  accounted  for  just  under  $1  billion  in  false  claims 
against  government  programs  and  private  insurers  over  a  ten-year  period. 

In  1992,  meanwhile,  National  Health  Laboratories — a  nationwide  clinical-labora- 
tory enterprise — pled  guilty  to  criminally  defrauding  the  United  States  and  is  pay- 
ing penalties  totaling  |ll2.5  million;  in  1994  National  Medical  Enterprises  reached 
a  similar  settlement,  totaling  $379  million,  with  the  United  States  following  charges 
of  widespread  billing  fraud  on  the  part  of  many  of  its  private  psychiatric  hospitals. 
In  both  cases,  private  payers  had  long  been  equal  targets  of  the  activities  in  ques- 
tion. 

Although  the  primary  financial  victims  of  such  frauds  typically  are  private  health 
insurers,  employers  and  government  programs,  the  cost  of  the  crime  obviously  is  ul- 
timately manifested  both  in  higher  health  insurance  premiums  and  in  higher  taxes 
for  individuals  and  employers — both  of  which  have  a  direct  impact  on  living  stand- 
ards and  ernployee  benefits. 

In  New  Hampshire  in  1991,  for  example,  one  of  the  state's  largest  employers — 
the  Sturm,  Ruger  company — canceled  its  employees'  prescription-cfrug  benefit  after 
the  costs  of  the  benefit  increased  so  dramatically  as  to  force  the  company  to  raise 
the  employee's  prescription  co-payment  from  $3  to  $20. 

Only  later  was  it  discovered  that  a  Newport,  NH  pharmacist  had  defrauded  that 
and  other  prescription  plans — as  well  as  the  state  Medicaid  program — for  a  total  of 
$373,278  between  April  1989  and  July  1991.  (That  pharmacist  subsequently  pled 
guilty  to  billing  more  than  1,200  times  for  prescriptions  that  he  did  not  dispense 
and  is  serving  six  sentences  of  7  to  14  years  each  in  New  Hampshire  state  prison.) 

ANTI-FRAUD  APPROACHES  MUST  GO  BEYOND  MEDICARE/MEDICAID 

AU  of  these  case  examples  also  illustrate  several  fundamental  realities,  which 
MUST  be  taken  into  account  in  addressing  Medicare  and  Medicaid  fraud: 

(1)  Almost  never  do  dishonest  providers  defraud  only  one  payer  at  a  time.  Logic 
dictates  that  the  safest  approach  (and  the  most  lucrative)  is  to  defraud  multiple  pay- 
ers simultaneously  in  less  conspicuous  increments — the  better  to  avoid  or  at  least 
prolong  detection  by  any  one  of  those  payers; 

(2)  Almost  never  do  dishonest  providers  defraud  either  the  private  or  the  public  sec- 
tor exclusively.  The  provider  wno  defrauds  Medicare,  Medicaid  and  other  govern- 
ment programs  in  all  likelihood  is  defrauding  private  insurers,  and  vice-versa.  Expe- 
rience has  also  shown  that  fraudulent  providers  who  are  simply  barred  from  billing 
Medicare  and  Medicaid  rarely  stop  committing  fraud.  Rather,  they  tend  to  com- 
pensate by  intensifying  their  fraud  against  private  payers;  and 

(3)  That  multiple-target,  private-public  fraud  can  be  addressed  most  effectively 
through  concerted  private-public  efforts — both  in  general  and  at  the  level  of  individ- 
ual cases. 

At  the  same  time,  many  private  insurers  have  long  maintained  aggressive  and  ef- 
fective anti-fraud  operations — in  the  face  of  still-significant  legal  constraints  and, 
until  recent  years,  in  a  law-enforcement  environment  where  health  care  fraud  was 
not  the  priority  that  it  is  today. 

In  this  context,  government  has  both  an  obligation  and  an  opportunity  to  maxi- 
mize the  public  benefit  of  any  new  legislative  and/or  enforcement  measures  by  aim- 
ing those  measures  not  simply  at  Medicare  and  Medicaid  fraud,  but  also  at  fraud 
against  private  payers. 

From  a  legislative  standpoint,  this  suggests  following  the  so-called  "all-payer"  ap- 
proach featured  in  virtually  all  of  the  legislative  proposals  on  health  care  fraud, 
many  of  them  bipartisan,  set  forth  since  1992 — the  essence  of  which  is: 

•  to  create  a  federal  crime  of  health  care  fraud,  encompassing  actions  against  pri- 
vate and  public  third-party  payers; 

•  to  make  illegal  in  dealings  with  private  and  other  government  payers  what  today 
is  illegal  only  in  dealings  with  the  Medicare  and  Medicaid  programs; 
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•  to  effectively  bar  providers  euilty  of  fraud  from  dealings  with  any  health  insur- 
ance plan,  private  or  public;  and 

•  to  coordinate  the  activities  of  federal  and  state  law  enforcement  agencies  and  to 
provide  for  their  coordination  of  activity  with  private  payers. 

[See  APPENDIX  III,  Maximizing  Private-Public  Cfooperation  in  Fitting  Health 
Care  Fraud.] 

From  the  law  enforcement  standpoint,  it  suggests  taking  private-payer  fraud  into 
account  in  government-program  fraud  prosecutions,  settlements,  compliance  agree- 
ments and  penalties — including  restitution  to  victims.  In  this  context,  we  be]  iieve 
that  the  imposition  of  stiff  penalties  on  the  guilty  parties — individual  or  corporate 
will  have  a  significant  deterrent  effect. 

By  taking  this  approach,  government  can: 

(1)  effectively  maximize  the  public-protection  impact  of  every  tax  dollar  spent  on 
public-program  enforcement  activities,  and 

(2)  realize  a  reciprocal  benefit,  by  virtue  of  earlier  private-sector  detection  and 
more  effective  investigation  and  prosecution  of  providers  who  are  also  victimizing 
publicly  funded  programs. 

DETECTION  IS  DIFFICULT  &  INCREASINGLY  TECHNOLOGY-DEPENDENT 

As  a  general  observation,  health  care  fraud  represents  the  efforts  of  a  small  pro- 
portion of  providers  to  defraud  a  huge,  diversified  and  changing  system  that  rests 
on  an  assumption  of  honesty  and  thus  is  designed  to  pay  health  care  claims  effi- 
ciently and — often  by  statute — faster  than  ever  before.  In  that  context,  private  and 
public  claims  payers  are  being  called  on  both  to  pay  claims  faster  and  faster,  AND 
to  put  a  stop  to  fraud  in  the  system — two  demands  that  are  not  easily  reconciled. 

Putting  a  stop  to  a. given  fraud  means  (1)  detecting  it  through  one  or  more  of  the 
various  means  employed  for  that  purpose;  (2)  investigating  it  properly  with  regard 
for  appropriate  procedures;  (3)  in  the  private  sector,  involving  law  enforcement  and 
prosecutorial  authorities  at  the  appropriate  stage;  and  (4)  in  the  case  of  prosecu- 
tions, proving  the  case. 

Detecting  most  fraud  is  itself  no  easy  matter,  because  taken  at  face  value,  any 
one  fraudulent  claim  may  appear  perfectly  legitimate.  Generally,  it  is  only  when 
fraudulent  claims  are  pieced  into  a  given  pattern,  or  when  the  payer's  attention  is 
otherwise  called  to  them,  that  they  become  suspect. 

In  addition  to  relying  on  shared  investigative  information  from  other  payers,  pri- 
vate payers  today  increasingly  are  applying  computer-based  analysis  of  provider-be- 
havior versus  pre-established  norms.  While  these  new  "fraud- detection"  systems 
generally  do  not  discretely  identify  a  given  claim  as  fraudulent,  they  can  be  highly 
effective  in  identifying  providers  whose  billing  behavior  clearly  warrants  scrutiny. 

MANAGED  CARE  DOES  NOT  INHERENTLY  PRECLUDE  FRAUD 

Any  discussion  of  health  care  fraud  and  of  proposed  new  countermeasures  must 
also  recognize  that  both  government  and  private  nealth  care  plans  are  evolving  to- 
ward more  and  more  types  of  "managed  care"  delivery  and  financing  methods. 

We  can  be  sure,  however,  that  wherever  more  than  $1  trillion  continues  to  change 
hands  annually,  some  will  always  try  to  steal  from  the  system.  Contrary^  to  many 
initial  impressions,  that  is  as  true  in  managed  care  as  it  has  been  in  the  indenmity, 
or  fee-for-service,  environment. 

In  1994,  a  special  NHCAA  Task  Force  performed  the  first  broad-based  analysis 
of  the  anti-fraud  implications  of  managed  vs.  fee-for-service  health  care  provision. 

Among  the  conclusions  that  the  Task  Force  reported: 

•  The  nature  of  fraud  is  altered  by  some  managed  care  models,  but  managed  care 
does  not  inherently  eliminate  incentives  and  opportunities  to  commit  fraud. 

•  Whereas  in  fee-for-service  medicine,  the  dishonest  provider's  incentive  is  to  do 
more  (or  claim  to  have  done  more)  in  order  to  bill  and  be  paid  more,  under  so-called 
"capitated"  provider- payment  plans,  the  dishonest  provider's  incentive  is  to  provide 
less  treatment  than  the  patient  requires  in  exchange  for  the  fixed  capitation  pay- 
ment. 

•  Whereas  dishonest  fee-for-service  providers  falsify  claims,  dishonest  managed- 
care  providers  will  falsify  reports  of  patient  encounters,  treatment  outcomes  and 
treatment  costs  in  efforts  (1)  to  disguise  undertreatment  and  (2)  to  artificially  in- 
flate the  amounts  of  future  capitation  payments. 

•  Few  plans  represent  "pure"  managed  care:  In  almost  all  managed-care  models, 
many  services  and  patient  options  are  not  covered  by  fixed  prepayments  but  rather 
are  hilled  and  paid  on  a  fee-for-service  basis — meaning  that  payers  will  still  encoun- 
ter all  of  today's  familiar  frauds  while  having  to  deal  with  new  frauds  spawned  by 
managed-care  structures. 
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•  Detecting  and  investigating  managed-care  fraud  are  far  more  challenging,  and 
they  require  (1)  a  sophisticated  understanding  of  the  contractual  agreements  with 
providers,  the  financial  workings  and  the  nature  of  providers'  financial  risk  in  any 
given  managed  care  plan;  and  (2)  far  greater  reliance  on  analysis  of  data  pertaining 
to  treatment  outcomes  and  costs  in  given  plans. 

Meanwhile,  as  government  places  more  and  more  emphasis  on  converting  Medi- 
care and  Medicaid  to  more  managed  care-oriented  programs,  there  is  cause  for  sig- 
nificant concern  related  to  various  states'  conversion  of  their  Medicaid  programs 
from  fee-for-service  to  private  health  maintenance  organizations  (HMOs)  . 

Specifically,  in  their  zeal  to  place  as  many  Medicaid  recipients  as  possible  into  pri- 
vate HMOs — where  competing  HMOs  wiU  receive  capitation  payments  from  the 
state  for  each  person  they  enroll — the  states  must  carefuUy  guard  against  false  en- 
rollments designed  only  to  trigger  those  capitation  payments,  partly  by  paying  close 
attention  to  the  marketing  efTorts  that  those  HMOs  undertake  in  pursuit  of  the 
states'  maximum-enrollment  objectives. 

For  example,  based  on  its  experience  to  date,  Florida  is  in  the  process  of  creating 
tighter  restrictions  on  Medicaid  HMOs'  marketing  activities  and  commissions  and 
has  notified  one  such  HMO  that  it  will  not  renew  its  Medicaid  contract  due  in  part 
to  "fraudulent  enrollment  of  over  1,200  of  your  members,  resulting  in  hundreds  of 
thousands  of  dollars  on  contract  overpayments." 

In  Tennessee,  investigators  uncovered  cases  of  numerous  false  enrollments  in  the 
state's  Medicaid  managed  care  program,  TennCare.  One  individual  there  was  re- 
cently indicted  for  falsely  enrolhng  some  200  state  prison  inmates,  whose  health 
care  is  already  covered  through  the  state  prison  system.  In  another  case,  state  in- 
vestigators discovered  forged  enrollments  of  75  Saturn  automobile  employees.  In 
both  cases,  the  objective  of  the  fraud  was  to  start  the  flow  of  per-head  payments 
from  the  TennCare  program. 

As  recently  as  this  week,  meanwhile,  the  Maryland  Attorney  General  announced 
that  16  Medical d-HMO  ssdes  representatives  and  8  social-service  workers  have  been 
charged  with  bribery  or  forgery  related  to  the  sale  of  Medicaid  recipients'  names  for 
purposes  of  door-to-door  enrollment  solicitation  by  commission-based  HMO  rep- 
resentatives. Five  of  those  defendants  reportedly  have  entered  guilty  pleas. 

In  citing  these  examples,  by  no  means  is  NHCAA  is  arguing  against  managed 
care,  which  plays  an  increasingly  central  role  in  government  and  in  the  health  in- 
surance industry.  Rather,  we  are  simply  cautioning  that  managed  care  is  not  a  pan- 
acea for  health  care  fraud,  and  that  the  private  and  public  sectors  can  HI  afford  to 
let  down  their  guard  in  the  managed-care  environment. 

ELECTRONIC  CLAIMS  SYSTEMS  MUST  BE  DESIGNED  WITH  FRAUD  IN  MIND 

Similarly,  the  private  and  public  health  care  payment  systems  are  evolving  more 
and  more  toward  a  "paperless"  electronic-claims  environment,  which  when  univer- 
sally achieved  wiU  yield  significant  efliciencies  and  savings  in  administrative  costs — 
estimated  at  several  bUlions  of  dollars  each  year. 

Like  managed  care,  the  evolution  toward  so-called  electronic  data  interchange,  or 
EDI,  is  a  fact  of  life  in  health  insurance  operations;  and  just  as  in  managed  care, 
its  implications  for  the  detection,  investigation  and  prosecution  of  fraud  demand 
careful  examination. 

Certain  of  those  implications  are  immediately  apparent.  For  example,  the  loss  of 
physical  scrutiny  by  experienced  human  claims  processors,  and  the  loss  of  the 
"paper  trail"  and  familiar  physical  evidence  used  to  investigate  and  prove  most 
fraud  cases. 

We  must  also  realize  that  the  speed  and  efficiencies  of  electronic  claims  processing 
wiU  be  enjoyed  by  honest  and  dishonest  providers  alike — increasing  payers'  vulner- 
ability to  '^ig  scores"  by  criminal  entrepreneurs  who  drop  from  sight  with  the  fraud 
proceeds  long  before  payers  know  they  have  been  victimised  by  computer. 

By  their  nature,  EDI  systems  also  necessitate  the  linking  of  payers'  internal  com- 
puter systems  with  many  other  systems  in  the  "outside  world" — increasing  their  vul- 
nerability to  such  schemes  as  claims  diversion  and  the  creation  of  phony  provider 
accounts  by  criminal  computer  hackers. 

Fraudulent  providers  also  may  view  the  electronic  claims  environment  as  being 
more  conducive  to  the  commission  of  fraud  by  virtue  of  the  ease  and  perceived  ano- 
nymity of  carrying  out  the  crime  at  the  touch  of  a  button. 

In  the  long  run,  an  all -electronic  claims  environment  should  be  conducive  to  more 
effective  detection  of  claims  fraud  by  virtue  of  its  broader  and  deeper  bodies  of 
standardized  data,  within  which  patterns  suggestive  of  fraud  might  be  more  readily 
seen — ^but  only  if: 
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•  fraud  detection  is  taken  into  account  and  appropriate  technical  safeguards  are 
incorporated  in  the  design  and  implementation  stages  of  electronic  claims  systems; 

•  in  their  electronic  filing  agreements  with  providers,  pavers  ensure  (1)  that  pro- 
viders assume  responsibility  lor  all  claims  filed  on  their  oenalf,  and  (2)  that  provid- 
ers maintain  all  original  paper  documentation  related  to  those  claims  and  make  it 
available  for  examination  oy  payers  upon  request; 

•  federal  and  state  anti-fraud  laws  keep  pace  with  the  health  care  system's  techno- 
logical evolution,  so  as  not  to  leave  legal  loopholes  for  electronic  claims  fraud;  and 

•  health  care  fraud  investigators  and  prosecutors  develop  the  thorough  working 
knowledge  needed  to  detect  and  prove  electronic-claims  cases. 

Another  NHCAA  Task  Force  is  conducting  an  in-depth  examination  of  EDFs  im- 
pact on  health  care  fraud  and  will  publish  a  formal  report  this  month,  at  which  time 
we  will  be  happy  to  share  its  findings  with  members  of  this  Subcommittee, 

Again,  Mr.  Chairman,  we  appreciate  your  invitation  to  offer  our  perspective  today, 
and  we  firmly  believe  that  Medicare  and  Medicaid  fraud — and  thus  the  public  inter- 
est— can  best  be  addressed  through  a  well-rounded  public-private  approach  that  re- 
flects the  realities  of  our  overall  health  care  fraud  problem. 

We  hope  that  our  comments  have  been  useful,  and  we  look  forward  to  assisting 
you  and  the  Subcommittee  in  your  ongoing  efforts. 


Appendix  I— NHCAA  Fact  Sheet 

Founded  in  1985  by  several  private  health  insurers  and  federal/state  law  enforce- 
ment officials,  the  National  Health  Care  Anti-Fraud  Association  (NHCAA)  is  a 
unique,  issue-based  organization  comprising  private-and  public-sector  individuals 
and  organizations  responsible  for  the  detection,  investigation,  and  prosecution  of 
health  care  fraud. 

MISSION  STATEMENT 

Purpose:  To  improve  the  detection,  investigation,  civil  and  criminal  prosecution, 
and  prevention  of  health  care  fraud. 

Goals: 

•  Establish  and  maintain  a  pro-active  stance  in  the  fight  against  health  care 
fraud. 

•  Conduct  national  seminars  to  educate  the  public  and  private  sectors  in  effective 
methods  of  combatting  health  care  fraud. 

•  Expand  the  investigative  capabilities  of  health  care  reimbursement  organizations 
througn  education  in  the  detection,  investigation,  prosecution,  and  prevention  of 
health  care  fraud. 

•  Provide  an  information-sharing  network,  with  appropriate  safeguards,  to  aid  in 
the  investigation  of  health  care  fraud. 

•  Assist  law  enforcement  agencies  in  their  investigation  and  prosecution  of  health 
care  fraud. 

ANNUAL  TRAINING  CONFERENCE 

Each  year,  NHCAA  conducts  a  3-day  educational  conference  featuring  training 
workshops  on  a  wide  variety  of  anti-fraud  topics  and  addresses  bv  prominent  lead- 
ers in  the  field.  Future  Annual  Training  Conferences  are  scheduled  as  follows: 
1995:  November  12-15  Marriott  Hotel — Marco  Island,  Florida 
1996:  November  20-23  Marriott  World  Center— Orlando,  Florida 

MEMBERSHIP 

Corporate  Membership  is  open  to  private  for-profitor  not-for-profit  health  care  re- 
imbursement organizations  approvea  for  membership  by  the  NHCAA  Board  of  Gov- 
ernors. Individual  Membership  is  open  to  persons  occupying  managerial,  supervisory 
or  professional  positions  in  such  reimbursement  organizations;  in  local,  state  or  fed- 
eral law  enforcement,  prosecutorial  or  regulatory  agencies;  or  in  professional  asso- 
ciations or  professional  disciplinary  organizations  approved  for  membership  by  the 
Board  of  Governors. 

PRIVATE  SECTOR 

Founding  Corporate  Members 

Aetna  Life  &  Casualty;  CIGNA;  Employers  Health  Insurance;  The  Guardian; 
METLIFE;  The  Mutual  of  Omaha  Companies;  Pennsylvania  Blue  Shield;  The  Trav- 
elers Companies 
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Corporate  Members 

Allianz  Life  Ins.  Co.  of  North  America;  Allmenca  Financial;  American  Republic  In- 
surance; Arkansas  Blue  Cross/Blue  Shield;  Blue  Cross/Blue  Shield  Association;  Blue 
Cross/Blue  Shield  of  Connecticut;  Blue  Cross/Blue  Shield  of  Florida;  Blue  Cross/Blue 
Sheld  of  Georgia;  Blue  Cross/Blue  Shield  of  Illinois;  Blue  Crosa/Blue  Shield  of  Lou- 
isiana; Blue  Crosa^lue  Shield  of  Maiyland;  Blue  Cross/Blue  Shield  of  the  National 
Capital  Area;  Blue  Cross/Blue  Shield  of  New  Hampshire;  Blue  Cross/Blue  Shield  of 
New  Jersey;  Blue  Cross/Blue  Shield  of  the  Rochester  Area;  Blue  Cross/Blue  Shield 
of  Texas;  Blue  Cross  of  California;  Blue  Cross  of  Washington  &  Alaska;  Blue  Cross 
of  Western  Pennsylvania;  Blue  Shield  of  California;  Ca&'arm  Life  Insurance  Co.; 
Central  States  Health  &  Welfare  Fund;  Chubb  LifeAmerica;  Community  Mutual 
Blue  Cross/Blue  Shield;  Delta  Dental  Plan  of  California;  Delta  Dental  Plan  of  Michi- 
gan; Empire  Blue  Cross/Blue  Shield;  Federated  Mutual  Insurance;  Foundation 
Health  Federal  Services;  General  American  Life;  Golden  Rule  Insurance  Company; 
The  Hartford  Life  &  Accident;  Hawaii  Medical  Service  Association;  Home  Lil^  Fi- 
nancial Assurance;  Humana,  Inc.;  Independence  Blue  Cross;  JefTerson-Pilot  Life  In- 
surance Co.;  John  Deere  Health  Care;  King  County  Medical  Blue  Shield;  Massachu- 
setts Mutual  Life;  The  Mutual  Group;  National  Travelers  Life  Co.;  New  York  Life 
Insurance  Co.;  North  American  Benefits  Network,  Inc.;  Northwestern  National  Life; 
Phoenix  Home  Life;  Physicians  Health  Services;  Roneer  Life  Insurance  Co.;  Prin- 
cipal Financial  Group;  The  Prudential;  Time  Insurance  Co.;  Trigon  Blue  Cross/Blue 
Shield;  Trustmark  Insurance  Co.;  The  United  States  Life  Insurance  Co.;  Washington 
National  Insurance  Co.;  WEA  Insurance  Group;  WellPoint  Health  Network;  Wiscon- 
sin Physicians  Service 

PUBLIC  SECTOR 

Agencies  represented  on  NHCAA  Board  of  Governors 

National  Assn.  of  Medicaid  Fraud  Control  Units;  US  Dept  of  Defense,  Office  of 
Inspector  General;  US  Dept  of  Health  &  Human  Services — Health  Care  Financing 
Administration,  Office  of  Inspector  General;  US  Postal  Inspection  Service;  US  Office 
of  Personnel  Management,  Of!ice  of  Inspector  General 

Agencies  represented  by  Law  Enforcement  Liasons 

US  Department  of  Justice;  Federal  Bureau  of  Investigation;  US  Department  of 
Treasury — Internal  Revenue  Service,  Criminal  Investigation 

INDIVIDUAL  MEMBERS 

NHCAA  has  more  than  700  individual  members  from  private  insurance  carriers, 
not-for-profit  health  insurance  plans,  health  care  reimbursement  organizations,  and 
state  and  federal  law  enforcement  and  regulatory  agencies. 

HEALTH  BENEFITS  PAID 

In  1993  NHCAA  Corporate  Members  accounted  for  an  estimated  $110  billion  in 
private-sector  group  and  individual  health  benefits  paid,  not  including  benefits  paid 
on  behalf  of  self-insured  or  government  programs. 


Appendix  II— Guidelines  to  Health  Care  Fraud  * 

Health  care  fraud  is  an  intentional  deception  or  misrepresentation  that  the  indi- 
vidual or  entity  makes  knowing  that  the  misrepresentation  could  result  in  some  un- 
authorized benefit  to  the  individual,  or  the  entity  or  to  some  other  party. 

The  most  common  kind  of  fraud  involves  a  false  statement,  misrepresentation  or 
deliberate  omission  that  is  critical  to  the  determination  of  benefits  payable.  Fraudu- 
lent activities  are  almost  invariably  criminal,  although  the  specific  nature  or  degree 
of  the  criminal  acts  may  vary  from  state  to  state. 

The  variety  of  fraudulent  reimbursement  and  billing  practices  in  the  health  care 
area  is  potentially  infinite.  The  most  common  fraudulent  acts  include,  but  are  not 
limited  to: 

1.  Billing  for  services,  procedures  and/or  supplies  that  were  not  provided. 

2.  The  intentional  misrepresentation  of  any  of  the  following  for  purposes  of  manip- 
ulating the  benefits  payable: 

a.  The  nature  of  services,  procedures  and/or  supplies  provided; 

b.  The  dates  on  which  the  services  and/or  treatments  were  rendered: 


♦Adopted  by  the  XHCAA  Board  of  Governors  November  19,  199L 
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c.  The  medical  record  of  service  and/or  treatment  provided; 

d.  The  condition  treated  or  diagnosis  made; 

e.  The  charges  or  reimbursement  for  services,  procedures,  and/or  suppUes  pro- 
vided; 

f.  The  identity  of  the  provider  or  the  recipient  of  services,  procedures  and/or 
supplies. 

3.  The  deliberate  performance  of  unwarranted/non-medically  necessary  services 
for  the  purpose  of  financial  gain. 


APPENDIX  III— MAXIMIZING  PRIVATE-PUBLIC  COOPERATION  IN  FIGHTING  HEALTH  CARE 

FRAUD 

NHCAA  is  a  public/private  cooperative  organization  whose  goal  is  to  aid  coopera- 
tion between  the  private  sector  and  public  law  enforcement  in  fraud  investigations 
and  to  strengthen  the  combined  forces  deployed  against  health  care  fraud.  In  re- 
sponse to  numerous  requests  from  federal  and  state  government  agencies  and  legis- 
lative bodies,  NHCAA  outlines  the  accompanying  principles  and  poUcy  options  to 
strengthen  the  private  sector's  anti-fraud  capability. 

The  legal  environment  in  which  the  private  sector  operates  today  constrains  the 
ability  of  the  private  sector  to  fight  fraud.  When  insurers  or  other  private  parties 
participate  in  the  investigation  of  criminal  fraud,  whether  on  their  own  initiative 
or  in  cooperation  with  law  enforcement  officials,  they  risk  civil  liability  (e.g.,  defa- 
mation, invasion  of  privacy,  malicious  prosecution)  to  the  targets  of  these  investiga- 
tions— typically  aflluent,  sophisticated  health  care  practitioners  whose  entire  liveli- 
hood may  be  in  jeopardy.  This  threat  discourages  some  private  payors  from  active 
anti-fraud  programs.  While  the  members  of  NHCM  generally  are  prepared  to  run 
these  risks,  they  too  are  troubled  by  their  unfair  jeopardy  in  conducting  good-faith 
fraud-fighting  activities. 

In  addition,  both  the  criminal  and  civil  processes  constrain  insurers'  ability  to  re- 
cover the  proceeds  of  fraud.  Insurers  and  other  third-party  payors  properly  look  to 
the  availaoility  of  legal  relief  for  both  its  deterrent  efiect  and  its  opportunities  for 
financial  recoupment.  Both  deterrence  and  cash  recoveries  help  control  the  cost  of 
health  care.  In  the  criminal  process,  insurers  and  third-party  payors  support  (1)  con- 
tinued broad  restitution,  (2)  participation  by  third  party  payors  as  victims  at  early 
stages  of  criminal  prosecutions  and  (3)  efforts  to  increase  awareness  by  prosecutors 
and  judges  of  the  importance  of  restitution.  These  steps  will  benefit  not  merely  in- 
surers, but,  by  extension,  consumers,  who  ultimately  bear  the  burden  of  fraud. 

Private  payors  also  see  civil  litigation  as  an  important  source  of  financial  relief. 
However,  many  state  common-law  civil  actions  are  of  limited  viability  against  the 
complex,  multi-state  schemes  that  are  prevalent  today.  Moreover,  in  situations 
where  assets  are  limited  or  disappear,  or  where  substantial  assets  may  be  forfeited 
to  the  government,  successful  civil  claimants  may  nominally  prevail  at  the  end  of 
a  long  road  only  to  find  that  no  significant  recovery  is  available.  Therefore,  while 
existing  civil  remedies  are  often  useful,  the  ability  of  insurers  and  other  private 
payors  to  recover  the  proceeds  of  fraud  needs  to  be  strengthened. 

To  combat  these  problems,  the  following  policy  options  should  be  evaluated: 

•  continued  mandatory  restitution  as  part  of  the  criminal  process  to  insurers  and 
other  reimbursement  organizations  that  nave  paid  fraudulent  health  care  claims; 

•  uniform  federal  legal  protection  from  tort  liability  for  good-faith  participation  in 
fraud  investigations  and  in  the  sharing  of  information  intended  to  aid  in  such  inves- 
tigations; and 

•  a  federal  civil  cause  of  action,  modeled  on  the  federal  False  Claims  Act,  that  will 
allow  the  private  sector  an  effective  means  of  recovering  the  proceeds  of  fraud. 

These  policy  options,  along  with  the  general  acknowledgment  of  the  private  sec- 
tor's ability  and  willingness  to  fight  health  care  fraud  more  effectively,  represent  po- 
tentially very  positive  steps  in  effecting  the  concerted  effort  required  to  stem  this 
very  significant  crime  problem. 

I.  PRIVATE  PARTIES  SHOULD  BE  ENCOURAGED  TO  PROSECUTE  HEALTH  CARE  FRAUD 

Legal  action  against  perpetrators  of  health  care  fraud  promotes  two  important 
oals:  It  deters  future  fraud  and  it  allows  the  victims  to  recoup  their  losses  to  the 
etriment  of  the  perpetrators.  Private  payors  play  a  vital  role  m  the  detection  and 
prosecution  of  health  care  fraud.  Because  the  private  sector  accounts  for  nearly  60% 
of  health  care  payments,  private  payors  are  often  the  primary  target  of  sophisticated 
defrauders.  Insurers  and  other  private  payors  provide  important  detection  and  in- 
vestigative resources  to  fight  fraud  ana,  therefore,  should  be  encouraged  to  fight 
fraud  aggressively,  rather  than  remain  disadvantaged  by  today's  legal  environment. 


91 

A.  Problems  With  The  Current  Situation 

1.  Restitution:  Under  federal  law  (The  Victim  and  Witness  Protection  Act),  res- 
titution is  available  to  all  victims  of  fraud,  including  the  government,  individuals, 
and  private  insurers.  The  problem:  Some  current  legislative  proposals  would  make 
restitution  mandatory  in  the  case  of  health  care  fraud  only  if  the  victim  is  the  gov- 
ernment or  an  individual.  If  the  victim  is  a  private  insurer  (and  ultimately  the  pre- 
mium-paying consumer),  restitution  would  be  "discretionary." 

2.  Civil  Litigation:  The  Federal  False  Claims  Act  is  a  powerful  force  against  the 
perpetrators  of  health  care  fraud.  It  provides  a  minimum  penalty  of  $5,000  per 
claim  in  addition  to  recovery  of  damages.  The  problem:  Only  the  government  can 
use  it,  in  relation  to  government  claims.  There  is  no  comparable  or  equally  effective 
recovery  alternative  available  to  the  private  sector  for  large  scale  fraud  schemes. 

B.  Policy  Options 

1.  Restitution:  Denying  mandatory  restitution  to  private  third-party  payors  makes 
no  sense.  Private  losses,  which  ultimately  add  to  the  overall  costs  of  health  care, 
are  paid  for  indiresctly  by  all  health  care  consumers,  just  as  are  losses  suffered  by 
the  government.  The  solution:  All  victims,  including  private  third-party  payors, 
should  receive  fair  treatment  when  the  government  distributes  assets  seized  from 
health  care  criminals.  Furthermore,  restitution  laws  should  not  discriminate  among 
classes  of  victims  when  it  comes  to  mandatory  repayment  of  fraud  proceeds. 

2.  Civil  Litigation:  A  federal  false  claims  act  applied  to  private  claims  would  make 
health  care  fraud  less  profitable  for  its  perpetrators,  would  help  to  shift  the  poten- 
tial losses  from  fraud  away  from  the  health  care  system  and  onto  the  fraud  per- 
petrators and  would  provide  private  payors  with  an  effective  means  of  recovering 
the  proceeds  of  fraud.  Such  activity  also  would  make  federal  investigations  more  po- 
tent by  allowing  the  government  to  pursue  claims  involving  all  victims.  The  solu- 
tion: If  a  statute  modeled  on  the  Federal  False  Claims  Act  applied  to  private  claims, 
both  private  insurers  and  the  government  could  pursue  fraud  involving  private 
payors.  To  be  effective,  that  extension  would  include  important  procedural  elements 
such  as  nationwide  service  of  process,  a  statute  of  limitations  running  from  the  dis- 
covery of  the  fraudulent  act  and  covering  the  full  reach  of  a  fraudulent  scheme,  and 
an  ability  for  insurers  and  other  third-party  payors  to  sue  on  behalf  of  plans  for 
which  they  act  as  claims  administrators. 

II.  PRIVATE  PARTIES  SHOULD  BE  PROTECTED  FROM  LIABILITY  FOR  GOOD  FAITH 
PARTICIPATION  IN  FRAUD  INVESTIGATIONS 

Public  policy  strongly  supports  the  participation  of  private  parties  in  law  enforce- 
ment investigations.  The  law  protects  individual  rights,  but  balances  this  protection 
by  encouraging  reasonable  private  participation  in  the  investigation  and  prosecution 
of  crime.  All  citizens  have  a  duty  to  communicate  information  on  crime  to  the  proper 
officials.  In  the  health  care  area,  private  insurers  and  other  third-party  payors  play 
a  prominent  role  in  many  fraud  investigations,  throu^  initiation  of  an  investigation 
or  cooperation  with  law  enforcement  officials  in  active  investigations. 

Because  fraud  is  hard  to  detect  and  often  harder  to  prove,  many  perfectly  proper 
investigations  do  not  result  in  convictions.  The  targets  of  those  investigations  rou- 
tinely sue  (or  threaten  to  sue)  the  private  third-party  payor  that  scrutinized  them. 
This  threat  discourages  some  insurers  from  active  anti-fraud  programs.  An  insurer 
faces  heavy  financial  burdens  both  in  defending  lawsuits,  even  when  the  insurer 
eventually  prevails,  and  through  the  limited  (but  very  real)  risk  of  substantial  open- 
ended  punitive  damage  awards. 

A.  Problems  With  The  Current  Situation — Immunity 

1.  Immunity:  Those  engaged  in  health  care  fraud  typically  target  a  broad  range 
of  victims,  including  the  government,  private  individuals,  insurers  and  other  third- 
party  payors  across  the  country.  Because  there  are  multiple  victims  of  most  fraud 
schemes,  and  this  fraud  may  not  be  detectable  except  by  reviewing  clainis  submitted 
to  multiple  payors,  fraud  cases  are  most  effectively  detected  and  investigated 
through  group  activity,  by  cooperative  sharing  of  information  among  private  payors 
and  with  law  enforcement. 

The  need  for  a  concerted  anti-fraud  effort  involving  the  sharing  of  information 
among  private  payors  and  with  law  enforcement  is  being  widely  acknowledged. 
However,  while  many  states  provide  some  immunity  protection  for  those  engaging 
in  good  faith  fraud  investigations,  this  protection  varies  tremendously  by  state; 
many  states  have  no  immunity  statute.  There  is  no  uniform  federal  immunity  provi- 
sion. 

The  problem:  This  piecemeal  state  legislation  simply  does  not  protect  insurers  and 
other  payors  in  many  states  or  in  multi-state  investigations.  Where  immunity  pro- 
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tection  is  not  available  or  effective,  private  payors  understandably  may  be  reluctant 
to  fully  participate  in  fraud  investigations  or  to  share  information  on  these  inves- 
tigations with  others  who  may  be  targets  of  the  same  or  similar  schemes. 

B.  Policy  Option 

Because  most  fraud  investigations  cross  state  lines  and  therefore  affect  interstate 
commerce,  immunity  protection  could  be  standardized  at  the  federal  level,  so  that 
private  payors  can  prudently  participate  across  the  country  in  fraud  investigations. 
The  operating  premise  would  be  that  good-faith  activities  undertaken  in  support  of 
health  care  fraud  investigations  should  not  be  the  basis  for  liability. 

Therefore,  Congress  should  consider  enacting  an  immunity  statute  that  would  im- 
munize private  payors'  good-faith  efforts  to  fight  fraud  and  provide  immunity  from 
state  tort  liability.  Such  a  statute  would  preempt  the  inconsistent,  vague  and  often 
ill-considered  state  law  jeopardy  faced  oy  insurers  and  other  payors  (much  as 
ERISA  preempts  various  state  remedial  schemes  constraining  employee  benefit 
plans)  and  would  create  a  standardized  and  efiective  tool  to  encourage  fraud  fight- 
ing. 

Like  many  state  statutes,  this  immunity  protection  would  not  be  absolute,  and 
reasonably  would  be  limited  to  those  investigations  conducted  with  good  faith  or  the 
absence  of  malice.  However,  to  make  this  protection  effective.  Congress  should  con- 
sider the  addition  of  a  provision,  modeled  on  Rule  9(b)  of  the  Federal  Rules  of  Civil 
Procedure,  that  requires  a  person  to  plead  with  specificity  the  facts  that  constitute 
malice  or  bad  faith  in  order  to  invoke  this  exception  to  immunity.  Unless  these  facts 
could  be  reasonably  asserted,  insurers  and  other  private  payors  would  be  protected 
from  potential  liability  across  the  country  for  their  good-faith  participation  in  fraud 
investigations. — (Adopted  August,  1993) 

Mr,  Shays.  Hold  on  a  second.  What  is  your  bottom  line  point? 

Mr.  Mahon.  Bottom  line  point,  the  National  Health  Laboratories 
case  subjected  private  payers  to  tens  and  tens  of  millions  of  dollars 
of  fraud  for  the  very  same  activity  with  which  the  Government  set- 
tled criminally  

Mr.  Shays.  Right. 

Mr.  Mahon  [continuing].  In  that  case. 
Mr.  Shays.  So  what's  the  bottom  line? 

Mr.  Mahon.  The  bottom  line  was  that  the  private  payers'  reac- 
tion to  the  settlement  and  to  the  fact  that  no  private  fraud  was 
taken  into  account  was  that  National  Health  Laboratories  was  very 
much  allowed  to  stay  in  business  and  to  do  business  with  Medicare 
and  other  government  agencies  with  no  consideration  given  to  the 
fact  that  this  was  not  just  fraud  against  the  government  programs, 
it  was  victimizing  the  public  through  all  of  the  private  payers. 

Mr.  Shays.  OK.  I  understand  that,  but  what  was  the 
miscommunication?  I  mean,  that's  an  extraordinarily  valid  point, 
but  what  was  the  miscommunication  that  you  thought  happened 
earlier? 

Mr.  Mahon.  My  understanding  is  that  as  the  case  played  out,  it 
was  not  the  case  that  the  Justice  Department  imposed  on  the 
Health  Care  Financing  Administration  an  agreement  through 
which  NHL  would  not  be  barred  from  Medicare,  but  rather  that  in 
the  process  of  bringing  the  charges,  the  agreement  was  made  not 
to  charge  them  with  Medicare  fraud  in  the  first  place.  I  don't  think 
it  was  an  after-the-fact  situation  imposed  on  HCFA. 

Mr.  Shays.  What  does  that  mean? 

Mr.  Mahon.  I  think  I  was  just  trying  to  offer  that  as  a  clarifica- 
tion, Mr.  Chairman.  It's  not  central  to  the  point  I  made. 

Mr.  Shays.  OK.  You  made  so  many  other  pertinent  points,  I 
thought  that  was  a  big  point  in  this.  I'm  sorry. 

Mr.  Mahon.  Perhaps  I  was  being  incorrectly  outspoken  there.  I 
think  the  point  in  that  case,  Mr.  Chairman,  there  was  a  strong  re- 
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action  from  the  private  sector  to  the  nonexclusion,  and  in  fairness 
to  the  prosecute — the  prosecutor  who  handled  the  case  is  an  out- 
standing government  prosecutor,  and  I  think  it  was  partly  a  prac- 
tical matter  of  the  government  saying,  this  is  the  best  agreement 
we  can  reach  in  this  particular  case. 

Mr.  Shays.  I  would  assume  that  they  think  it's  the  best  settle- 
ment they  can  get,  based  on  the  evidence. 

But  it  seems  as  if  the  leadership  is  saying  money  is  more  impor- 
tant than  exclusion.  Maybe,  maybe  not  getting  as  much  monev,  but 
putting  people  out  of  business  so  others  say,  "My  God,  you  know, 
we're  going  to  go  out  of  business"  would  have  been  a  better  tactic. 

Mr.  Mahon.  Oh,  I  agree  entirely,  Mr.  Chairman.  In  that  case, 
the  conventional  wisdom  was  that  a  Medicare  exclusion  would  have 
been  an  effective  death  sentence  for  the  company,  given  that  it  had 
so  much  Medicare  business. 

Mr.  Shays.  It  would  have. 

Mr.  Shays.  Earlier,  we  were  told  that  in  response  to  exclusion, 
companies  would  just  go  back  in  business.  I  am  not  quite  sure  that 
it's  as  easy  as  that,  but  I  don't  have  the  information  to  refute  it. 

Mr.  Barrett.  Do  you  agree  with  the  assessment  from  the  pre- 
vious panel  that  that  would  have  been  a  meaningless  sanction? 

Mr.  Mahon.  I  don't  know,  Mr.  Barrett.  I  wasn't  privy  to  the  ins 
and  outs  of  the  settlement. 

Mr.  Shays.  The  question  is,  if  you  take  away  their  billing  num- 
ber, will  they  be  in  business  the  next  day  under  another  name? 

Mr.  Mahon.  It's  possible,  it's  certainly  conceivable,  as  Mrs.  Boyd 
suggested.  It  can  happen  and  has  happened,  and  it  requires  careful 
policing.  What  concerned  me  most,  at  the  time,  Mr.  Chairman, 
there  was  a  secondary  or  an  implication  that  there  was  a  by-prod- 
uct consideration  that  excluding  them  from  Medicare  would  some- 
how jeopardize  the  jobs  of  several  hundred  people  who  worked  for 
that  particular  company,  to  which  the  reaction  of  the  private  pay- 
ers was,  is  that  the  government's  problem  to  be  concerned  about? 
Isn't  that  more  the  problem  of  the  company  that  committed  the 
fraud? 

Mr.  Shays.  But  as  soon  as  the  comment  was  made  that  they'll 
be  right  back  in  business,  it  became  clear  that  that's  not  really  a 
consideration.  I  believe  that  part  of  the  justification  may  be  that 
they  don't  want  to  put  people  out  of  work.  But  since  the  business 
still  has  to  be  done,  it  just  means  another  company  that's  honest 
will  get  the  business. 

The  bottom  line  is  that  you're  having  to  do  business  with  compa- 
nies that  are  crooked,  and  I  want  to  Know  what  the  Government 
is  doing  to  prevent  that  from  happening 

I'd  like  the  panel  to  stay,  and  I'm  going  to  come  back  because 
this  is  very  interesting. 

Mr.  Noble,  you've  been  so  patient.  Thank  you.  We'll  try  to  get 
your  testimony  done  before  we  go  to  vote. 

Mr.  Noble.  Thank  you,  Mr.  Chairman,  members  of  the  sub- 
committee. Thank  you  for  the  opportunity  to  appear  before  you 
today  to  discuss  Medicaid  fraud  and  abuse.  As  Inspector  General 
of  the  Florida  agency  for  health  care  administration,  I  have  the  re- 
sponsibility to  ensure  accountability,  integrity  and  efficiency  in  pro- 
grams of  the  agency.  Medicaid  program  integrity  is  one  of  the  func- 
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tions  that  I  oversee.  The  Medicaid  program  integrity  unit  is  an 
audit  arm  of  Medicaid,  charged  with  responsibiHty  of  deterring,  de- 
tecting and  dealing  with  fraud  and  abuse. 

We  must  note  that  of  Florida's  total  estimated  Medicaid  expendi- 
tures this  year  of  approximately  $6.1  billion,  more  than  60  percent 
of  those  payments  are  to  institutional  facilities,  primarily  nursing 
homes  and  hospitals,  and  also  payments  to  the  Federal  Grovem- 
ment  under  the  Medicare  program.  All  hospitals  are  audited  annu- 
ally, and  nursing  homes  are  audited  at  least  once  every  3  years. 
Our  audit  program  in  these  facilities  is  a  significant  deterrent 
against  fraud  and  abuse.  We  feel  that  our  more  significant  prob- 
lems exist  in  the  noninstitutional  settings,  and  with  providers  that 
are  not  otherwise  closely  regulated. 

A  number  of  initiatives  have  been  implemented  in  Florida  over 
the  past  several  years  to  enhance  the  war  against  Medicaid  fraud 
and  abuse.  No.  1,  several  years  ago  the  legislature  appropriated 
new  positions,  doubling  our  resources  for  investigations,  computer 
system  support,  and  legal  support.  We've  opened  an  office  in  the 
Miami  area  which  covers  the  south  Florida  area;  our  Medicaid 
fraud  control  unit  has  been  transferred  from  the  auditor  general's 
office  to  the  attorney  general's  office;  the  State  has  enacted  a  false 
claims  act  very  similar  to  the  Federal  False  Claims  Act;  we  have 
instituted  a  very  intensive  prepayment  review  process;  and  we 
have  begun  working  very  closely  with  the  Federal  false  claims  task 
forces  that  are  chaired  by  the  U.S.  attorneys. 

We  have  also  proposed  State  legislation  to  enhance  our  law  in 
fraud  and  abuse.  This  legislation  emphasizes  avoiding  payments  of 
public  moneys  to  abusive  providers,  cutting  off  the  flow  of*^ Medicaid 
time — Medicaid  dollars  timely,  upon  discovery  of  the  suspected  ille- 
gal action,  and  imposing  greater  civil  penalties  and  administrative 
sanctions. 

Our  focus  must  be  through  strategies  of  prevention,  early  detec- 
tion, and  expeditious  applications  of  penalties.  We  feel  that  the  Op- 
eration Restore  Trust,  recently  announced,  presents  an  opportunity 
for  us  all  to  focus  on  combined — on  the  use  of  combining  our  re- 
sources on  fraud  and  abuse. 

One  of  the  major  issues  that  you  want  to  address  here  today 
deals  with  ways  to  keep  providers  who  have  been  convicted  of  de- 
frauding the  system,  or  who  are  consistent  abusers,  from  continu- 
ing to  bill  the  government.  We  feel  like — we  feel  that  the  heart  of 
this  problem  lies  in  the  provider  enrollment  process.  One  of  the — 
currently,  a  provider  submits  an  application  containing,  among 
other  things,  the  provider's  name,  address,  social  security  number. 
Federal  tax  ID,  proof  of  a  valid  license  and  other  information  re- 
garding the  provider's  articles  of  incorporation,  principal  owners, 
past  criminal  convictions,  disciplinary  actions,  and  Medicare  or 
Medicaid  exclusions  or  terminations.  A  corporation  enrolling  in  the 
program  must  identify  all  owners  with  5  percent  or  more  principal 
interest  in  the  business. 

In  Florida,  we  have  recently  undertaken  the  task  of  reviewing 
the  entire  enrollment  process,  and  also  substantially  revising  our 
Medicaid  provider  agreements  with  noninstitutional  providers.  The 
chief  purpose  in  changing  the  provider  agreement  is  to  better  pro- 
tect the  program  from  fraudulent  and  abusive  providers  from  be- 
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coming  enrolled.  Some  of  the  changes  that  the  agency  is  consider- 
ing include  requiring  all  persons  with  a  5  percent  or  greater  owner- 
ship or  control  interest  in  the  entity  to  be  jointly  and  severally  lia- 
ble with  the  provider  for  any  payment,  any  overpayments  or  fines 
imposed;  requiring  a  bond  or  a  letter  of  credit  for  certain  provider 
groups;  a  provision  whereby  the  provider  expressly  agrees  that 
there's  no  property  right  in  and  to  a  Medicaid  provider  number;  a 
provision  wherebv  the  provider  agrees  that  the  agency  will  have  ju- 
risdiction to  resolve  all  matters  other  than  those  in  equity  through 
informal  hearing;  a  requirement  of  all  providers  to  submit  an  affi- 
davit under  penalty  of  perjury  swearing  that  they  will  not  provide 
fraudulent  claims.  Such  a  provider — should  a  provider  submit  such 
an  affidavit  and  subsequently  file  a  fraudulent  claim,  they  could  be 
convicted  of  perjury,  which  is  a  third  degree  penalty,  punishable  in 
Florida  by  5  years  

Mr.  Shays.  Can  I  ask  you  what  page  you  are  on  in  your  state- 
ment? I  just  wanted  to  mark  something. 

Mr.  Noble.  I'm  reading,  I  have  a  summarized  version.  I  can  

Mr.  Shays.  Oh,  this  is  a  summary  statement? 

Mr.  Noble.  Yes,  sir. 

Mr.  Shays.  I  just  want  to  make  sure  I  note  those  points. 

Mr.  Noble.  It's  in  the  latter  part  of  the  prepared — the  written 
testimony,  I  believe. 

Mr.  Shays.  We'll  find  it.  I'm  sorry,  I  didn't  realize  you  were  read- 
ing from  a  summary. 

Mr.  Noble.  Page  11,  I  believe. 

Mr.  Shays.  OK,  thank  you. 

You  may  continue. 

Mr.  Noble.  OK.  The  agency  would  recommend  these  changes  to 
provider  agreements  also  oe  put  in  Federal  law  or  regulation  as  ap- 
propriate, so  as  to  create  a  uniformity  among  the  States  and  to 
eliminate  liability  loopholes  for  corporations  enrolling  as  providers. 

Thank  you  again,  Mr.  Chairman.  That  is  a  brief  summary  of  my 
written  statement.  I  will  be  happy  to  respond  to  any  questions. 

[The  prepared  statement  of  Mr.  Noble  follows:] 

Prepared  Statement  of  Rufus  Noble,  Inspector  General,  Health  Care 
Administration,  State  of  Florida 

introduction 

Good  Morning  Mr.  Chairman,  Members  of  the  Committee:  Thank  you  for  the  op- 
portunity to  appear  before  you  today  to  discuss  Medicaid  fraud  and  abuse.  As  In- 
spector General  of  the  Florida  Agency  for  Health  Care  Administration,  I  have  the 
responsibility  to  ensure  accountability,  integrity  and  efficiency  in  programs  of  the 
agency.  The  agency  is  woricing  to  ensure  that  all  Floridians  have  access  to  afford- 
able, quality  health  care  services. 

medicaid  program  integrity 

Medicaid  Program  Integrity  is  one  of  the  functions  that  I  oversee.  The  Medicaid 
Program  Integrity  organizational  unit  is  an  audit  arm  of  Medicaid  charged  with  the 
responsibility  of  deterring,  detecting  and  dealing  with  fraud  and  abuse.  We  conduct 
audits  and  investigations,  initiate  recovery  of  any  overpayments,  apply  administra- 
tive sanctions  to  providers  when  warranted,  and  refer  providers  to  other  agencies. 
This  includes  referrals  of  cases  of  suspected  fraud  to  tne  Medicaid  Fraud  Control 
Unit  in  the  Office  of  the  Attorney  General  for  full-scale  criminal  investigation. 

Program  integrity  functions  include  detection,  professional  review,  utilization  re- 
view, provider  audit  and  preliminary  criminal  investigations.  Program  Integrity  has 
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developed  and  placed  into  operation  advanced  computer-based  detection  and  audit- 
ing methods. 

Notwithstanding  these  methods,  providers  from  whom  overpayments  are  sought 
or  to  whom  sanctions  (including  fines,  suspensions  or  terminations)  are  applied, 
must  be  dealt  with  one  by  one.  Each  action  must  be  taken  carefully  and  each  pro- 
vider must  be  aflbrded  the  opportunity  of  a  hearing. 

FRAUD  AND  ABUSE  IN  MEDICAID 

Medicaid,  like  other  third  party  payers,  is  susceptible  to  fraudulent  and  abusive 
practices  by  providers.  Many  persons  involved  with  Medicaid  in  the  federal  govern- 
ment and  in  state  governments  have  provided  estimates  of  the  extent  of  fraud  and 
abuse  in  Medicaid  nationally  and  in  individual  states.  Since  it  is  not  possible  to 
measure,  except  inferentially,  something  that  has  not  been  detected,  those  estimates 
are  approximations  based  on  experience  with  fraud  and  abuse  that  has  been  found. 

We  must  note  that  of  Florida's  total  estimated  Medicaid  services  expenditures  this 
year  of  $6.1  billion,  more  than  60  percent  are  payments  to  institutional  facilities 
(nursing  homes  and  hospitals)  and  payments  to  the  federal  government  under  the 
Medicare  program.  All  hospitals  are  audited  annually  and  nursing  homes  are  au- 
dited at  least  once  every  3  years.  Our  audit  program  in  these  facilities  is  a  signifi- 
cant deterrent  against  fraud  and  abuse.  We  feel  that  our  more  significant  problems 
exist  in  the  non-institutional  settings  and  with  providers  who  are  not  licensed  or 
otherwise  regulated. 

BARRIERS  TO  COMBATING  FRAUD  AND  ABUSE 

Weaknesses  in  existing  laws  hinder  efforts  to  control  health  care  fraud  and  abuse. 
Providers  can  receive  a  billing  number,  steal  substantial  amounts  of  money,  declare 
bankruptcy,  and  reopen.  Even  when  the  state  suspects  that  a  provider  has  conmiit- 
ted  fraud  or  abuse,  current  state  law  requires  that  costly  reinibursements  continue 
until  there  has  been  a  finding  of  fraud  or  abuse. 

Despite  the  diverse  sources  of  information  found  in  data  bases  within  state,  fed- 
eral and  private  organizations,  there  are  many  instances  where  agencies  and  pri- 
vate participants  are  prohibited  from  sharing  that  information,  especially  for  ongo- 
ing investigations  and  litigation.  Earlier  detection  through  information  sharing 
could  reduce  health  care  expenditures  dispersed  to  the  perpetrator  of  fraud,  and 
could  reduce  the  costs  of  investigations  leading  to  prosecution.  There  are,  however, 
various  technical,  risk  management,  legal  ana  ownership  barriers  to  sharing  data 
which  must  be  addressed.  There  remains  tremendous  need  to  improve  coordination 
among  the  various  organizations  that  have  responsibilities  for  identifying,  inves- 
tigating, and  prosecuting  health  care  fraud  and  abuse.  While  some  intergovern- 
mental coordination  and  information  sharing  among  public  and  private  organiza- 
tions occurs,  more  could  be  done.  At  the  federal  level,  the  Justice  Department,  the 
Postal  Service,  the  Drug  Enforcement  Agency,  the  Food  and  Drug  Administration, 
and  the  Department  of  Health  and  Human  Services  all  have  related  investigatory 
responsibilities. 

At  the  state  level  the  participants  include  the  Agency  for  Health  Care  Administra- 
tion, the  Department  of  Legal  Affairs,  the  Department  of  Insurance,  the  Department 
of  Elder  Affairs,  the  Department  of  Banking  and  Finance,  the  Department  of  Busi- 
ness and  Professional  Regulation,  the  Department  of  Labor  and  Employment  Secu- 
rity, and  the  Department  of  Law  Enforcement  Improved  coordination  and  coopera- 
tion among  the  various  players  would  enhance  the  ability  to  tackle  the  problem. 

INITIATIVES  IMPLEMENTED  IN  FLORIDA  TO  ENHANCE  THE  WAR  AGAINST  MEDICAID 

FRAUD  AND  ABUSE 

Within  the  past  several  years  in  Florida,  we  have: 

•  Expanded  twofold  the  staff  involved  in  detection  and  auditing  of  providers,  in- 
cluding opening  a  satellite  ofTice  in  Miami. 

•  Established  the  Health  Care  Fraud  and  Abuse  Workgroup,  which  brought  to- 
gether experts  from  throughout  the  state  and  nation  to  evaluate  Florida's  detection 
and  recovery  efforts  and  make  recommendations  for  improvement. 

•  Transferred  the  Medicaid  Fraud  Control  Unit  from  the  OfTice  of  the  Auditor 
General  to  the  Office  of  the  Attorney  General  resulting  in  a  more  effective  relation- 
ship between  the  investigative  and  prosecutorial  processes. 

•  Implemented  a  provider  enrollment  monitoring  process  leading  to  early  identi- 
fication and  prevention  of  payments  to  potentially  aousive  providers. 

•  Established  new  working  relationships  through  the  health  care  fraud  task 
forces  chaired  by  U.S.  Attorneys.  This  includes  local,  state  and  federal  regulatory/ 
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enforcement  agencies  providing  a  more  eflicient  exchange  of  information  resulting 
in  a  coordinated  approach  to  attacking  fraud  and  abuse. 

•  Enacted  a  False  Claims  Act  mirroring  the  federal  false  claim  legislation  allow- 
ing prosecution  in  the  state  judiciary  system. 

•  Implemented  a  management  information  system  with  major  enhancements  for 
integrating  fraud  and  abuse  detection  strategies  and  identifying  common  linkages 
among  fraudulent  providers. 

PROPOSED  STATE  LEGISLATION  TO  ENHANCE  THE  WAR  ON  FRAUD  AND  ABUSE 

We  have  proposed  and  will  continue  to  pursue  legislation  which  emphasizes  avoid- 
ins  payments  of  public  funds  to  abusive  providers,  cutting  off  the  flow  of  Medicaid 
dollars  immediately  upon  discovery  of  suspected  illegal  acts  and  imposing  greater 
civil  penalties  and  administrative  sanctions. 

•  Provide  for  use  of  peer  review  findings  as  evidence. 

•  Allow  the  agency  to  pursue  civil  remedies  while  criminal  investigations  are  on- 
going. 

•  Clarify  a  provider's  duty  to  submit  valid  claims  supported  by  records  made  at 
the  time  services  are  provided. 

•  Clarify  the  agency's  authority  to  obtain  medical  records  of  a  provider  during  a 
period  of  litigation. 

•  Prevent  billing  agents  from  being  paid  based  on  a  percentage  of  amounts  billed 
or  amounts  providers  receive. 

•  Allow  for  withholding  of  payments  if  there  is  reliable  evidence  of  fraud  or  willful 
misrepresentation. 

•  Provide  for  sanctions  if  any  felony  is  committed  and  add  sanction  provisions  if 
there  are  business  relationships  with  a  previously  sanctioned  provider. 

•  Increase  maximum  penalties  and  sanction  amounts  for  submitting  fraudulent  or 
improper  claims. 

PROBLEMS  REQUIRING  FEDERAL  ASSISTANCE  TO  ENHANCE  THE  WAR  ON  FRAUD  AND 

ABUSE 

There  will  never  be  enough  resources  to  fight  fraud  and  abuse.  However,  pooling 
resources  and  improving  communications  among  the  entities  could  enhance  our 
chances  of  success.  Operation  Restore  Trust,  recently  announced  by  the  President 
and  Secretary  Shalala,  is  an  initiative  to  detect,  prosecute  and  prevent  fraud  in  the 
Medicaid  and  Medicare  programs.  This  demonstration  project  is  sponsored  jointly  by 
the  HHS  Office  of  Inspector  General,  the  Health  Care  Financing  Administration, 
and  the  HHS  Administration  on  Aging,  with  the  assistance  of  health  care  and  law 
enforcement  officials  in  the  States  of  New  York,  Florida,  Illinois,  Texas  and  Califor- 
nia. It  presents  the  opportunity  to  focus  our  combined  resources  on  fraud  and  abuse 
in  these  five  states. 

I  would  like  to  mention  several  other  problems  that  could  be  addressed  at  the  fed- 
eral level. 

Problem:  Historically,  the  sharing  and  coordinating  of  information  among  various 
agencies  with  interests  in  health  care  fraud  has  been  less  than  ideal.  The  Health 
Care  Fraud  and  Abuse  Task  Forces  have  contributed  to  more  information  sharing 
than  ever  before.  The  National  Anti-Fraud  Association  has  also  taken  steps  to  cre- 
ate a  national  registry  and  clearinghouse.  However,  there  is  no  systematic  sharing 
of  names  of  persons  creating  problems,  details  of  schemes  being  used  for  fraud,  or 
means  of  detection.  Additionally,  there  are  significant  obstacles  to  such  sharing  of 
information  presented  by  public  records  statutes. 

Potential  Solution:  There  should  be  a  statutory  exception  that  would  limit  access 
to  certain  information  until  an  investigation  is  completed. 

Problem:  There  appears  to  be  a  reluctance,  not  in  theory  but  in  practical  applica- 
tion, on  the  part  of  the  states  to  participate  with  federal  prosecutors  in  False  Claims 
actions.  The  reason  for  this  reluctance  appears  to  be  that  procedures  have  not  been 
formalized  for  guaranteeing  the  states  that  the  money  recovered  via  this  process 
will  be  shared  with  the  states.  This  is  extremely  important  to  some  states  since 
much  of  their  funding  for  fraud  and  abuse  activities  is  received  from  recoveries. 

Potential  Solution:  Codify  in  Federal  Regulations  procedures  for  cost  sharing 

PROVIDER  ENROLLMENT  ISSUES 

One  of  the  major  purposes  of  this  meeting  is  to  examine  ways  to  keep  providers 
who  have  been  convicted  of  defrauding  the  system  or  who  are  consistent  abusers, 
from  continuing  to  bill  the  government.  The  heart  of  this  problem  lies  in  the  pro- 
vider enrollment  process. 
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When  the  Medicaid  program  was  created  in  1970,  it  was  anticipated  that  provid- 
ers would  be  reluctant  to  provide  services  to  Medicaid  recipients.  The  basis  for  that 
belief  lie  in  the  lesser  amount  of  Medicaid  reimbursement  compared  with  that  of 
private  payers  and  the  perceived  delay  and  paperwork  involved  in  submitting  and 
processing  claims.  To  remedy  these  problems  and  encourage  providers  to  serve  Med- 
icaid recipients,  the  Florida  legislature  crafted  statutes,  ana  administrators  of  the 
Florida  Medicaid  program  in  turn  designed  a  system,  which  simplified  and  expe- 
dited the  process  tor  enrolling  and  processing  claims.  In  recent  years,  Medicaid  re- 
imbursement rates  have  also  become  more  competitive. 

With  a  simple  system  for  enrolling  and  timely  processing  of  claims,  along  with 
competitive  reimbursement  rates,  the  Florida  Medicaid  program  has  achieved  its 
initial  goal  of  attracting  health  care  providers.  Currently,  we  nave  over  80,000  serv- 
ice providers,  about  1.6  million  recipients,  and  process  nearly  100  million  claims  per 
year.  Unfortunately,  however,  a  whole  new  set  of  problems  has  emerged  in  the  form 
of  fraud  and  abuse,  which  in  part  may  be  attributable  to  regulations  that  allow  for 
simple,  expeditious  enrollments  and  expeditious  processing  of  claims. 

STANDARDS  FOR  ENROLLING  IN  THE  MEDICAID  PROGRAM 

The  process  for  enrolling  in  the  Florida  Medicaid  program  was  designed  to  be  ex- 
pedient and  simple.  Currently,  a  provider  submits  an  application  containing,  among 
other  things,  the  provider's  name,  address,  social  security  number.  Federal  tax  num- 
ber, proof  of  valia  license,  and  information  regarding  the  provider's  or,  if  a  corpora- 
tion, principal  owners',  past  criminal  convictions,  disciplinary  actions,  and  Medicaid/ 
Medicare  exclusions  or  terminations.  A  corporation  enrolling  in  the  program  also 
must  identify  all  owners  with  5%  or  more  principal  interest  in  the  business.  Once 
such  application  is  received  bv  Medicaid,  the  program's  fiscal  agent  checks  the  ap- 
plication to  ensure  the  provider  has  a  Federal  tax  identification  or  social  security 
number  and,  when  applicable,  a  valid  license. 

Although  a  provider  is  required  to  submit  information  regarding  past  criminal 
convictions,  disciplinary  actions,  and  Medicaid  or  Medicare  exclusions  or  termi- 
nations, there  currently  is  no  clear  statutory  authority  for  the  Medicaid  program  to 
exclude  a  provider  with  past  convictions,  disciplinary  action,  or  Medicare/Medicaid 
exclusions.  While  the  Agencv  for  Health  Care  Administration  has  in  the  past  two 
years  vigorously  pushed  for  legislation  enabling  it  to  exclude  such  providers  as  weU 
as  take  other  steps  to  curb  fraud  and  abuse,  such  legislation  has  yet  to  pass. 

Absent  from  the  current  enrollment  process  is  any  systematic  on-site  inspection 
of  medical  facilities  or  offices,  a  criminal  background  check,  and  any  personal  con- 
tact with  the  Medicaid  applicant.  The  lack  of  such  procedures  is  mainly  attributable 
to  the  cost  in  terms  of  personnel  and  to  the  delays  such  carefiil  review  would  cause 
in  the  processing  of  applications.  In  the  long  run,  any  delays  and  costs  may  be  offset 
by  the  savings  the  Medicaid  program  would  reap  from  preventing  significant  sums 
01  money  from  leaving  the  program  through  fraudulent  and  abusive  providers. 

THE  MEDICAID  PROVIDER  AGREEMENT 

The  Florida  Medicaid  program  has  recently  undertaken  the  task  of  substantially 
revising  the  Medicaid  provider  agreement  for  non-institutional  providers.  The  chief 
purpose  in  changing  the  provider  agreement  is  to  better  protect  the  program  should 
fraudulent  and  abusive  providers  become  enrolled.  Some  changes  to  tne  provider 
agreement  which  the  Agency  is  considering  include: 

•  Requiring  all  persons  with  a  five  percent  or  greater  ownership  or  control  inter- 
est in  the  entity  to  be  jointly  and  severally  liable  with  the  provider  for  any  overpay- 
ment or  fine  imposed  bv  the  Agency  (in  a  final  order).  Such  a  provision  would  elimi- 
nate the  freauent  problem  of  corporate  entity  providers  escaping  liability  after  sub- 
mitting fraudulent  claims  to  the  Medicaid  program. 

•  Reauiring  a  bond  or  letter  of  credit  for  certain  provider  groups.  Such  bond  or 
letter  of  credit  would  only  be  required  for  non-institution,  non-licensed  entities,  and 
certain  other  providers  unless  such  providers  can  show  that  they  have  enrolled  in 
the  Medicaid  program  for  a  specified  period  of  time  without  a  sanction  being  im- 
posed by  the  Agency  for  Healtn  Care  Administration.  A  provider  subject  to  a  Dond 
may  also  request  a  hardship  waiver  if  it  is  unable  to  comply  with  the  above-stated 
bond  requirements.  This  bond  requirement  would  enable  the  Medicaid  program  to 
recoup  overpayments  from  corporate  entities  who  fraudulently  bill  the  program  and 
then  go  out  of  business,  leaving  a  corporation  without  any  funds  to  pay  a  fine  or 
overpayment  back  to  the  state. 

•  A  provision  whereby  the  provider  expressly  agrees  that  there  is  no  prop)erty 
right  in  and  to  a  Medicaid  provider  number.  Such  a  provision  will  prevent  a  pro- 
vider from  demanding  due  process  rights  prior  to  an  Agency  action  such  as  termi- 
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nation.  In  the  past,  provider's  have  successfully  argued  they  have  a  property  right 
to  a  Medicaid  number  in  order  to  require  that  they  be  afforded  the  right  to  a  hear- 
ing prior  to  a  final  order  of  termination. 

•  A  provision  whereby  the  provider  agrees  that  the  Agency  will  have  jurisdiction 
to  resolve  aU  matters,  other  than  those  in  equity,  through  informal  hearing.  The 
provider  also  agrees  that  the  Leon  County  Circuit  Court  will  have  jurisdiction  of  all 
equitable  matter.  Currently,  all  appeals  of  Medicaid  actions  go  to  the  Florida  Divi- 
sion of  Administrative  Hearings  ("DOAH").  Without  going  into  specifics,  the  hearing 
process  at  DOAH  can  be  cumbersome  and  time  consuming.  The  Agency  believes  that 
many  Medicaid  disputes  involving  overpayments  or  rein3)ursement  can  be  resolved 
more  efficiently  within  the  Agency  itself.  Of  course,  a  provider  could  always  appeal 
the  Agency's  decision  in  an  informal  hearing  to  the  appropriate  appellate  court. 

The  Agency  would  recommend  these  changes  to  the  provider  agreement  also  be 
put  in  Federal  law  or  regulation  as  appropriate  so  as  to  create  uniformity  among 
the  states,  and  more  importantly,  to  eliminate  liability  loopholes  for  corporations  en- 
roUing  as  providers.  There  is  no  question  that  often  providers  enroll  as  corporations 
for  the  purpose  of  avoiding  liability.  Another  measure  worth  consideration  which 
would  impede  fraud  and  abuse  in  Medicaid  and  Medicare  is  to  require  all  providers, 
to  submit  an  affidavit  under  penalty  of  perjury  swearing  that  they  will  not  file 
fraudulent  claims.  Should  a  provider  submit  such  an  affidavit  and  subsequently  file 
a  fraudulent  claim,  he  could  be  convicted  of  perjury,  a  third  degree  felony  punish- 
able in  Florida  by  5  years  in  prison. 

METHODS  FOR  PREVENTING  KNOWN  ABUSERS  FROM  BILLING/ENROLLING 

The  Agency's  best  tool  for  preventing  known  abusers  from  continuing  to  bill  the 
Medicaid  program  is  to  terminate  the  provider  number  and  then  ensure  that  neither 
the  individual  provider  nor  any  officer,  director,  or  significant  (5%  or  greater)  share- 
holder is  permitted  to  enroll  in  the  Medicaid  or  Medicare  program  again  using  a 
different  corporate  entity.  At  the  outset,  terminating  a  provider  number  in  Florida 
is  no  easy  task.  The  Florida  Administrative  Procedures  Act  requires  that  a  party 
be  given  the  opportunity  to  request  a  formal  or  informal  hearing  whenever  a  state 
agency  takes  an  action  which  determines  that  party's  substantial  interests.  To  the 
extent  that  terminating  a  Medicaid  provider  number  will  always  determine  a  party's 
substantial  interests,  Medicaid  must  afford  a  provider  the  opportunity  to  request  a 
formal  or  informal  hearing.  Should  a  provider  request  a  formal  hearing,  as  is  often 
the  case,  a  final  order  of  termination  can  take  anywhere  from  six  months  to  more 
than  two  years  to  issue.  In  that  time,  a  provider  can  continue  billing  the  Medicaid 
program  and  continue  being  paid  by  Medicaid,  potentially  draining  the  program  of 
significant  Medicaid  dollars  which  are  difficult  at  best  to  recoup. 

One  way  Florida  has  tried  to  avoid  this  problem  is  through  prepayment  review 
of  provider  claims.  Prepayment  review  enables  Medicaid  to  require  a  provider  to 
supply  the  Agency  with  medical  records  or  other  documentation  to  justify  the  claims 
billed  prior  to  payment  for  those  claims.  Past  experience  using  prepayment  review 
shows  that  oftentimes  fraudulent  providers  will  not  submit  documentation  to  justify 
claims  as  requested.  As  a  result,  the  Agency,  in  those  cases,  will  never  have  to  pay 
for  claims  submitted  after  prepayment  review. 

In  addition,  many  fraudulent  providers  stop  billing  the  Medicaid  program  alto- 
gether once  they  are  notified  of  prepayment  review. 

There  are,  however,  drawbacks  to  prepayment  review.  If  a  provider  does  submit 
documentation,  significant  Agency  resources  are  required  to  review  such  documents. 
Accordingly,  prepayment  review  must  be  used  sparingly. 

A  better  approach,  which  Florida  is  considering,  permits  the  provider  to  seek  a 
hearing  only  aft«r  the  termination  action  has  occurred.  As  stated  above,  Florida  is 
proposing  a  specific  provision  in  the  provider  agreement  wherein  the  provider  would 
expressly  waive  any  property  right  in  his  Medicaid  number.  On  a  national  level,  the 
same  result  could  be  accomplished  by  passing  specific  laws  stating  that  a  Medicaid 
provider  number  is  not  a  property  right  or  that  a  provider  terminated  for  fraudulent 
enrollment  is  only  entitled  to  a  hearing  after  termination  has  been  effected. 

The  Agency  may  also  bypass  the  immediate  right  to  a  hearing  by  using  its  emer- 
gency order  powers.  Under  Section  120.59(3),  Florida  Statutes,  a  state  agency  may 
enter  an  immediate  final  order,  without  providing  the  opportunity  for  an  adminis- 
trative hearing,  if  the  agency  head  finds  that  there  is  "an  immediate  danger  to  the 
public  health,  safety  and  welfare."  There  is  some  question,  however,  as  to  whether 
economic  losses  alone  constitute  an  immediate  danger  to  the  public  health,  safety 
and  welfare  and,  in  that  regard,  whether  the  Agency  could  justify  using  an  emer- 
gency order  to  terminate  a  Medicaid  provider. 
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On  the  other  hand,  to  the  extent  that  the  Agency  could  argue  potential  harm  to 
Medicaid  recipients  in  addition  to  economic  losses,  an  emergency  order  will  usually 
be  appropriate. 

The  Agency  has  not  yet  used  an  emergency  order  to  terminate  a  provider.  Con- 
sequently, neither  a  hearing  officer  nor  a  judge  has  ever  explicitly  ruled  whether 
a  Medicaid  provider  could  be  terminated  on  an  emergency  basis.  It  bears  mention 
that  even  where  the  Agency  uses  an  emergency  order,  a  provider  will  still  have  the 
opportunity  to  challenge  the  Agency's  action  in  an  administrative  hearing.  Though, 
in  an  emergency  order  situation  a  provider  still  has  the  opportunity  to  a  request 
a  hearing  after  the  terminated  has  been  effected.  At  least  immediate  termination 
enables  the  Agency  to  immediately  stop  paying  a  provider  for  claims  submitted  and 
prevents  the  provider  from  continuing  to  submit  claims. 

Most  importantly,  inmiediate  termination  from  Medicaid  triggers  termination 
from  Medicare.  Once  terminated,  principal  shareholders  of  a  corporate  provider,  as 
well  as  individual  providers,  would  be  prohibited  from  enrolling  in  another  state's 
Medicaid  program. 

Thank  you,  Mr.  Chairman  for  the  opportunity  to  appear  before  you  today.  I  will 
be  happy  to  respond  to  any  questions. 

Mr.  Shays,  rm  sorry,  gentlemen,  I  have  to  ask  you  to  wait.  All 
three  of  your  testimonies  nave  been  very  helpful. 

Mr.  Ratner,  I  hope  I  didn't  insult  you  because  you  had  some  very 
strong  points  as  well. 

Mr.  Ratner.  Thank  you. 

Mr.  Shays.  You're  welcome.  I  will  be  right  back.  We  are  in  re- 
cess. 
[Recess.] 

Mr.  Shays.  I'd  like  to  call  the  hearing  back  to  order,  and  thank 
you  for  staying  here  until  2.  It's  just  me,  so  it  won't  be  too  long. 

I  may  expose  my  ignorance  here,  but  the  purpose  of  the  hearing, 
after  all,  to  learn. 

I'm  assuming  that  it's  against  the  law  to  defraud  the  Govern- 
ment or  the  private  sector.  But  it's  two  separate  statutes? 

Mr.  Mahon.  It  is  against  the  law.  There  is  no  Federal  statute 
pertaining  to  health  insurance  fraud.  As  I  think  Mr.  Stem  indi- 
cated, today  private  payers  generally  have  to  bring  charges  of  mail 
fraud  and/or  wire  fraud  related  to  the  submittal  of  false  claims,  or 
they  return  payment  by  mail  of  false  claims  for  health  insurance 
benefits.  Many  States  increasingly  are  adopting  statutes,  either 
particular  to  health  insurance  fraud  or  applicable  to  insurance 
fraud  generally,  but  there  is  as  yet  no  Federal  law  that  makes  it 
illegal. 

Mr.  Shays.  Would  both — Mr.  Noble,  you  work  for  the  State  of 

Florida  in  terms  of  your  

Mr.  Noble.  Yes. 

Mr.  Shays  [continuing].  Your  obligations;  and  Mr.  Ratner,  for  the 
Federal  Government,  obviously. 

Is  there — is  there  logic  to — I  mean,  I  get  the  sense,  before  I  start- 
ed, that  you  have — you  can  do  business  in  one  State  and  then  go 
do  business  in  anotner  State;  and  to  the  extent  that  we  will  be 
block  granting  and  giving  more  responsibility  to  States,  particu- 
larly as  it  relates  to  Medicaid,  this  is  going  to  be  even  more  likely 
in  tne  future.  So  I  recognize  the  challenge  of  coordinating  informa- 
tion between  one  State's  agencies  and  others  as  it  relates  to  fraud 
against  the  Government  in  Medicare  and  Medicaid. 

Is  there  logic,  however,  in  pursuing  a  coordinated  effort  with  the 
private  sector? 

Mr.  Ratner. 
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Mr.  Ratner.  Brief  answer,  yes. 

Mr.  Shays.  OK.  What  would  be  the  benefits  and  how  would  we 
do  it? 

Mr.  Ratner.  Well,  I  think  that  Mr.  Mahon  has  spoken  well  to 
the  benefits  of  the  all-payer  approach  to  fraud  and  abuse.  I  mean, 
I  think  the  basic  point  is  that  if  you  have  somebody  who  is  defraud- 
ing Medicare,  that  they  are  likely  engaged  in  similar  activities 
against  private  payers.  If  you  are  able  to  prosecute  them  for  their 
activities  across — across  providers,  you  maximize  whatever  deter- 
rent power  you  have  from  just  going  after  that  one  case.  And  I 
think  that's  one  major  effect  and  gain  from  an  all-payer  approach. 
Mr.  Noble.  Yes,  I  would  agree  with  the  statements  as  well. 
In  Florida,  we  do  have  an  insurance  fraud  statute;  and  the  all- 
payer  approach,  we  certainly  feel,  would  be  more- 
Mr.  Shays.  How  does  it  actually  work? 

Mr.  Noble.  Basically,  we  have  a — ^it's  criminal  penaltv,  fraud  is 
defined  as  a  penalty,  and  we  have  a  State  department  ot  insurance 
that — ^there  is  a  division  of  insurance  fraud  that,  basically,  they  ad- 
minister that  program  and  they  deal  primarily  with  the  private  in- 
surer fraud  cases. 

Two  years  ago,  with  part  of  our  reform  efforts  in — ^health  care  re- 
form efforts  in  Florida,  again  recognizing  the  severity  of  the  fraud 
problem,  we— our  agency  chaired  a  health  care  fraud  work  group. 
We  had  about  six  public  hearings  in  the  State  that  included  Fed- 
eral, State  and  private  insurers,  pooling  together  those  experts  in 
all  those — from  all  of  those  areas  to  make  recommendations  to  our 
legislature  on  that  very  issue. 

Mr.  Shays.  How  does  the  private  sector  exclude  someone? 

Mr.  Mahon.  Generally  speaking,  Mr.  Chairman,  they  cannot  ex- 
clude anyone,  unless  you  are  getting  into  questions  of  network, 
membership  in  a  managed  care  network. 

Mr.  Shays.  Let  me  ask  it  this  way. 

If  Aetna  decides  it  doesn't  want  to  deal  with  this  provider,  it  just 
simply  says,  "we're  not  going  to  deal  with  it?" 

Mr.  Mahon.  Aetna  literally  cannot  do  that  in  most  cases.  A  pri- 
vate insurer's  contractual  obligation  generally  is  to  pay  80  percent 
of  covered  charges  on  behalf  of  the  insured,  whomever  that  insured 
patient  might  see  as  a  provider.  So,  typically,  if  a  private  payer  re- 
ceives claims  from  Dr.  Smith,  and  just  last  week  it  discovered  that 
Dr.  Smith  was  defrauding  it  in  six  other  areas,  it  still  cannot  refuse 
to  pay  this  week's  claims  from  Dr.  Smith  for  another  patient,  imtil 
and  unless  it  establishes  a  firm  basis  or  firm  suspicion  that  those 
specific  claims  are  fraudulent. 

Mr.  Shays.  So  insurance  companies  are  allowed  to  deal  with  just 
certain  providers,  but  then  it's  a  formal  program? 

Mr.  Mahon.  Yes,  you  get  into  more  managed  care  where  an  in- 
surance company  will  put  together,  say,  an  exclusive  provider  orga- 
nization or  a  preferred  provider  organization.  There  are  many 
questions  beyond  the  scope  of  what  we  do  related  to  any  willing 
provider  legislation,  and  so  on,  but  that  does  tend  to  provide  a  de- 
gree of  selectivity  to  the  insurers,  but  in  the  indemnity  fee-for-serv- 
ice  environment,  that's  one  of  the  fundamental  problems. 

Government  can  refuse  to  do  business  with  a  fraudulent  pro- 
vider. Insurance  companies  have  to  pay  any  claim  unless  they  de- 
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termine  it  to  be  fraudulent,  or  establish  the  strong  suspicion  that 
it's  fraudulent.  So  it  is  no  easy  matter  on  the  private  side,  and  they 
lack  some  of  the  legal  tools  that  government  has. 

It's  not  illegal  to  routinely  waive  copayments  as  a  marketing 
hook  in  private  payer  dealings.  It  is  not  illegal  to  pay  kickbacks  for 
referrals  in  private-patient  dealings,  as  it  is  against  Medicare  and 
Medicaid.  Those  kinds  of  steps  are  at  the — again,  at  the  heart  of 
this  all-payer  approach,  as  it's  called. 

Mr.  Shays.  The  private  sector  does  a  much  better  job  screening — 
they  have  more  up-to-date  computer  systems  and  more  advanced 
techniques  than  HCFA  has.  They're  way  behind  in  this  area,  as 
GAO  and  the  Inspector  General  have  pointed  out. 

Do  you  think  that  the  private  sector  is  doing  a  better  job  than 
the  Government  getting  at  fraud  and  abuse  in  the  system? 

Mr.  Mahon.  I  wouldn't  say  they're  doing  a  much  better  job.  They 
are  doing  a  much  better  joD  in  relation  to  what  they  themselves 
were  doing  10  years  ago. 

Mr.  Shays.  OK. 

Mr.  Mahon.  More  private  insurers  have  become  much  more  ag- 

fressive  about  going  after  the  problem.  And,  again,  many  of  the 
tates  are  now  mandating  specific  antifraud  activities  on  the  part 
of  health  insurers  who  want  to  do  business  in  those  States.  So  far, 
no  one  has  the  market  cornered,  but  the  essence  to  detecting  the 
problems  earlier  on  is  the  sharing  of  information  among  payers, 
which  is  perfectly  legal  to  do,  contrary  to  some  impressions  that  it 
is  against  the  antitrust  laws  and  so  on. 

But,  again,  given  the  nature  of  the  problem,  oftentimes  the  way 
that  a  private  insurer  learns  that  it  has  a  potential  fraud  on  its 
hands  is  by  learning  that  half  a  dozen  other  private  companies  are 
also  investigating  a  given  provider.  If  it  has  significant  dealings 
with  that  provider,  it's  going  to  use  that  knowledge  as  the  basis  for 
conducting  its  own  investigation  of  its  business  with  that  person  in 
question.  So  that  sharing  of  information  and  the  fact  that  you  have 
to  detect  fraud  most  effectively  by  going  beyond  any  one  payer's 
claims  universe  is  really  one  of  the  new  fronts  that  has  to  be  much 
more  fully  used. 

Mr.  Shays.  One  thing  you  have  done,  Mr,  Mahon,  is  make  me 
feel  that  we  need  to  get  into  the  whole  issue  of  fraud  as  it  relates 
to  the  private  sector  as  well. 

We  have  to  decide  how  to  weigh  into  this,  how  we  can  be  the 
most  effective,  and  what  our  overall  objective  is. 

If  you  have  any  suggestions,  we  would  love  you  to  make  them  to 
the  committee  afterwards. 

I'm  the  head  of  the  task  force  on  the  Republican  side  of  the  aisle 
on  Medicare-Medicaid  in  the  Budget  Committee,  and  so  the  work 
I'm  doing  there  and  the  work  I'm  doing  here  are  very  compatible. 
I  don't  know  of  a  bigger  area  to  realize  savings  than  in  this  par- 
ticular one. 

Mr.  Ratner,  is  there  anything  you  want  to  say  before  we  con- 
clude? 

Excuse  me,  I'm  sorry,  I'd  like  to  recognize  the  gentleman  from 
Michigan.  We're  not  concluded,  thankfully,  because  this  is  impor- 
tant. You  have  as  much  time  as  you  want. 

Mr.  Chrysler.  Maybe  just  a  couple  of  quick  questions  for  Jon. 
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Jon,  what  steps  should  HCFA  take  to  bring  sound  business  prac- 
tices to  the  health  care  purchasing  activities? 

Mr.  Ratner.  I  think  that  there  are  some  broad  categories  of 
steps,  and  under  each  one  of  those  categories  there's  lots  of  detail 
which  we  could  discuss  with  you  or  provide  you  with  some  exam- 
ples of. 

I  think  one  thing  is  this  business  of  pricing  of  many  services  and 
supplies  on  a  more  competitive  basis.  An  example,  really,  there  is, 
there  should  be  quick  reaction  to  what  the  market  prices  are! 
There  are  examples  that  we've  discussed  before  this  subcommittee 
in  which  in  the  market  something  was  being  sold  for  $50,  some- 
times even  given  away  in  marketing  activities  for  free,  and  Medi- 
care was  paying  $144  to  $200  for  up  to  3  years  before  they  finally 
were  able  to  reduce  the  price.  The  procedures  there  are  very  cum^- 
bersome. 

And  there's  some — there's  some  real  difficulties  in  the  way  the 
government — a  government  program,  with  its  requirements,  has 
to — ^public  disclosure  and  everything,  has  to  grapple  with  this.  But 
there  reallv  are  some  ways  that  they  can  streamline  that.  But  that 
should  really  be  a  matter  of  days. 

I  hope  I'm  outspoken  enough  on  that. 

Mr.  Chrysler.  Do  you  know  why  there  is  such  a  disparity  be- 
tween what  the  VA  and  the  HHS  pay  for  the  same  services  and 
supplies  as  Medicare? 

Mr.  Ratner.  That's  a  good  question,  actually.  I  haven't  pursued 
that.  We'll  look  into  it. 

Mr.  Chrysler.  OK.  Why  have  Medicare  programs  failed  to  pur- 
sue and  prosecute  identified  cases  of  fraud? 

Mr.  Ratner.  There  are  a  number  of  reasons.  I  think  that  one  of 
the  things  that  you've  heard  is  that  these  are  very  time-  and  re- 
source-intensive activities  to  pursue.  Often  these  are  pretty  com- 
plicated cases,  and  as  you've  heard  from  the  Department  of  Justice 
and  the  IG,  to  develop  the  case  and  then,  in  particular,  to  develop 
enough  information  that  says,  here  is  clear  and  convincing  evidence 
of  the  intent  to  defraud,  is  a  challenging  task.  So  they  concentrate 
their  resources  on  the  things  that  they  think  are  payoffs. 

And  this  is  one  of  the  cases  where,  or  instances  where,  if  you 
were  to  add  some  more  resources  there — ^from  where  they  would 
come,  I  don't  know — but  if  they  were  to  be  added,  then  you  would 
see  some  of  these  cases  that  have  been  identified  but  perhaps  are 
not  quite  at  the — at  the  pinnacle  of  their  cost  or  potential  payoff, 
they  would  be  pursued  as  well. 

Mr.  Chrysler.  OK.  I  think  our  whole  procurement  and  purchas- 
ing system  in  this  entire  Federal  Government  really  needs  a  long, 
hard  look.  We  are  really  missing  the  boat  and  certainly  not  enact- 
ing some  great  private-sector  ideas. 

Are  there  any  administrative  changes  you  can  make  to  improve 
your  purchasing  efforts? 

Mr.  Ratner.  Well,  I  think  that  the— the  point  that  you're  making 
really  is  a  very  pertinent  one  to  Medicare,  if  I  understand  the 
thrust  of  your  question.  If  you  look  at  the  efforts  that  have  been 
going  on  at  reforming  Federal  procurement,  where,  for  example, 
the  Department  of  Defense  actually  buys  goods  and  services,  you 
will  see  that  there's  an  effort  to  shift  the  mode  from  a  legal  regu- 
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latory  mode  with  the  Federal  acquisition  regulations  and  all  the 
constraints  on  common  sense,  often,  that  that  imposes  on  people  in 
the  purchasing  roles  in  DOD,  to  more  of  a  business  mode  by,  actu- 
ally, means  that  some  people  do  have  some  discretion  to  use  some 
good  judgment. 

There's  some  responsibility  and  some  risk  there.  And  in  Medi- 
care, where  you  don't  have  actual  purchase  of  services,  but  reim- 
bursement, you  have  an  analogy.  And  what  we're  really  talking 
about  is  that  similar  efforts  at  re — at  reconceptualizing  how  Medi- 
care views  its  role,  might  have  similar  payoffs  there  in  getting 
away  from  bureaucratic  things  and  actually  getting  some  good  re- 
sults and  efficiencies. 

Mr.  Chrysler.  Thank  you,  Mr.  Chairman. 

Mr.  Shays.  Thank  you. 

Mr.  Barrett,  I  know  you  just  walked  in.  I  could  ask  a  question 
now  or  if  you're  ready,  I  am  nappy  to  call  on  you. 
Mr.  Barrett.  I'm  set. 
Mr.  Shays.  You're  all  set. 
Mr.  Barrett  from  Wisconsin. 

Mr.  Barrett.  Mr.  Ratner,  I  was  looking  through  your  written 
testimony  and  a  couple  things  jumped  out  at  me.  One  was,  when 
you  were  talking  about,  for  example,  the  home  blood  glucose  mon- 
itors— that's  your  testimony,  isn't  it? 

Mr.  Ratner.  Yes. 

Mr.  Barrett  And  the  surgical  gauze  pad  and  this  kind  of  stuff 
that  makes  great  60  Minute  segments  or  Prime  Time,  something 
like  that.  And  you  state,  for  all  practical  purposes,  HCFA  is  prohib- 
ited from  adjusting  the  prices  for  these  and  similar  supplies.  What 
should  we  be  doing  right  now  to  give  them  the  ability  to  do  that? 

Mr.  Ratner.  I  think  that  what  you  really  need  to  do  is  to  ask 
them  for  their  understanding,  their  view,  of  what  the  statutory  lim- 
itations are.  We've  identified  some  there,  based  on  our  conversa- 
tions with  HCFA,  and  there  are  the  statutory  prohibitions  there. 
It's  locked  in  really  on  how  the  surgical  dressing  price  or  reim- 
bursement rate,  rather,  should  be  set.  You  can  get  a  legislative  pro- 
posal from  them  on  that  and  on  similar  things,  that  would  give 
them  the  authority  to  do  some  more  sensible,  Dusinesslike  things. 

Mr.  Barrett.  Do  you  think  HCFA  is  opposed  to  that?  This  seems 
again  to  be  such  a  common-sense  problem  that  no  one  paying  the 
bills  would  object  to  it. 

Mr.  Ratner.  Well,  I  think  that  in  our  discussions  with  people  at 
the  staff  level — I  think  that  they  understand  that  some  of  these  sit- 
uations are  pretty  amazing,  and  that  it  would  be  good  to  be  able 
to  do  things  more  expeditiously.  I  think  that  really  you  need  to  ad- 
dress the  question — it's  not  just  about  some  particular  supply,  like 
surgical  dressings. 

Mr.  Barrett.  I  understand. 

Mr.  Ratner.  That's  a  key  exam — that  is  an  example  of  really 
what  is  a  problem  with  a  number — certainly  not  all,  but  a  number 
of  supplies  and  services.  And  it  just  really  requires  a  good  look  to 
see  then  what  authority  would  yield  more  sensible  results. 

Mr.  Barrett.  You  also  made  reference  to  the  MRI's.  If  you  could 
describe  again  just  how  you  analyze  the  problem  and  how  it  can 
be  addressed. 
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Mr.  Ratner.  The  case  of  the  MRI's  is  an  interesting  one.  There 
you  have  a  new  technology,  and  when  Medicare  set  its  reimburse- 
ment rates,  it  set  them  at  the  rates  that  presumably  were  some- 
thing like  what  was  prevailing  early  on,  when  MRI's  came  into  the 
picture.  As  experience  was  gained  with  MRI's,  and  as  volume  of 
utihzation  increased,  the  unit  cost  dropped,  prices  in  the  market 
dropped.  But  the  same  sort  of  difficulty  that  we  were  discussing 
with  surgical  dressings  appeared  with  MRI's. 

The  process  for  review  and  change  in  those  reimbursement  rates 
was  slow,  and  so  you  have  high  rates  persisting  for  a  long  time. 
This  has  the  perverse  result  then  of  encouraging,  particularly  in 
some  areas,  the  large  supply  of  these  things,  and  v/hen  they're 
there,  people  use  them.  And  so  you  have  real  disparities  in  use, 
higher  spending,  sort  of  an  unfortunate  circumstance. 

Mr.  Barrett.  From  your  perspective,  what  agency  or  agencies 
should  be  responsible  for  monitoring  the  market  prices  of  these 
goods  and  services?  And  what  techniques  should  be  followed  to  en- 
sure that  they  follow  the  market  closely? 

Mr.  Ratner.  We  think  that  it  is  an  important  thing  for  someone 
at  HCFA  to  be  paying  attention  to  what  is  going  on  in  the  market- 
place for  the  range  of  services  and  supplies  that  

Mr.  Barrett.  So  this  is  a  HCFA  

Mr.  Ratner.  Yes,  this  is  a  HCFA  responsibility. 

Mr.  Barrett.  Do  you  think  they're  adequately  doing  this? 

Mr.  Ratner.  My  understanding  is  that  there  isn't  a  focus  on 
that.  I  would  say  right  now,  no. 

Mr.  Barrett.  We  heard  from  the  assistant  to  the  assistant,  the 
woman  who  didn't  know  her  title,  and  I  don't — I  don't  know  if  she's 
still  here,  and  I  don't  mean  that  disparagingly,  but  do  you  know 
whether  there  is  a  department  in  HCFA  that  has  as  its  mission 
monitoring  these  prices? 

Mr.  Ratner.  To  my  knowledge,  no.  Not  in  a  systematic  manner. 

Mr.  Barrett.  OK 

Mr.  Mahon,  is  that  your  name?  If  I  could  just  ask  you  a  couple 
of  quick  questions,  you  talked  about  the  private  sector  being  some- 
what strapped,  and  that  some  of  the  laws  that  apply  to  Medicare 
and  Medicaid  don't  apply  to  the  private  sector.  Can  you  be  a  little 
bit  more  specific  as  to  where  you  see  the  shortcoming  there? 

Mr.  Mahon.  Yes,  certainly.  And  I  would  emphasize  that  under 
today's  law,  they  apply  only  to  Medicare-Medicaid  and  not  to  other 
government  programs,  such  as  CHAMPUS,  the  Federal  Employee 
Health  Benefits  Plan  and  so  on. 

I  mentioned  earlier,  specifically,  that  it  is  illegal  to  pay  kickbacks 
for  referrals  of  patient  service  or  for  inducements  of  delivery  of 
services  when  Medicare-Medicaid  patients  are  involved,  but  not 
when  private  health  insurance  dealings  are  the  target.  Similarly, 
it  is  explicitly  illegal  to  routinely  waive  patients  copayments, 
which  vou  most  often  see  as  a  marketing  hook  used  to  lure  people 
into  what  turns  out  to  be  a  fraudulent  oilling  scheme,  such  as  a 
rolling  lab  scheme  or  a  prescription  drug  scheme,  where  the  ad 
says,  "Get  your  prescriptions  free,"  or,  "Free  physicals,"  this  sort  of 
thing. 

Again,  unless  it  is  a  matter — unless  State  law  somehow  address- 
es it,  which  only  a  handful  of  State  laws  do,  that  is  not  illegal  in 
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private-payer  dealings  as  well.  So  one  of  the  central  premises  of 
taking  an  all-payer  approach  is  that  after  government  is  through 
making  whatever  exceptions  need  to  be  made  for  legitimate  man- 
aged care  financial  arrangements,  which  is  a  somewhat  of  another 
topic — whatever  remains  illegal  against  a  government  program 
should  in  all  logic  be  illegal  against  a  private  insurance  plan  as 
well. 

Mr.  Barrett.  Are  you  able  to — or  are  private  payers  able  to  get 
restitution?  You  made  reference  to  restitution  in  your  testimony. 

Mr.  Mahon.  Private  patients  sometimes  do.  However,  the  other 
reality  of  it  is  that  in  many  of  these  schemes,  the  private  patient's 
financial  interest  has  been  mooted  at  the  outset  by  this  w£iiver  of 
copayment  or  deductible  obligation.  In  those  cases,  the  sole  finan- 
cial victim  turns  out  to  be  the  third-party  payer,  who,  in  any  event, 
is  generallv  out  80  percent  of  the  money;  if  a  patient  is  out  any- 
thing at  all,  it's  usually  20  percent. 

Mr.  Barrett.  OK.  If  I  could  ask  one  more  question,  please? 

Mr.  Shays.  Sure.  You  can  ask  more,  if  you  like. 

Mr.  Barrett.  Mr.  Noble,  I'm  asking  you.  Obviously,  one  of  the 
major  goals  and  one  of  the  reasons  you're  here  is,  we're  looking  for 
a  more  effective  relationship  between  the  Federal  Grovernment  and 
State  governments  for  Medicaid  abuse.  If  you  were  in  Nirvana  and 
had  one  tool  that  you  need  from  the  Federal  Government  or  a  cou- 
ple of  tools,  what  would  those  be?  What  could  we  do  most  to  help 
you? 

Mr.  Noble.  I  think  one  of  the  things  that  several  people  have 
touched  on  already,  and  the  sharing  of  information  among  various 
entities  is  one  of  tne,  I  think,  more  critical  weak  links  that  we  have 
within  the  system  now. 

We've  started  the  task  forces;  that  has  been  helpful.  But  the — 
there's  no  systematic  way,  overall,  to  share  information  as  it  re- 
lates to  who  the  perpetrators  are,  what  the  schemes  are,  what  is 
happening  to  all  of  those  in  any  kind  of  consistent  manner.  And  I'd 
say  any  activities  or  any  ways  to  strengthen  or  to  clarify  

Mr.  Barrett.  Would  a  provider  have  a  Medicaid  number  and 
then  a  Medicare  number?  I  don't  know  enough  about  this.  Are 
those  separate  numbers? 

Mr.  Noble.  They're  two  separate  numbers,  yes,  sir. 

Mr.  Barrett.  Arid  do  you  have  the  computer  capability  to  cross- 
check those? 

Mr.  Noble.  No,  we  don't. 

Mr.  Chrysler.  Mr.  

Mr.  Barrett.  I'm  all  done. 

Mr.  Chrysler.  Could  Mr.  Noble  

Mr.  Shays.  Mr.  Chrysler,  why  don't  we  have  the  ability?  What's 
the  problem  with  interfacing  those  two  numbers,  Medicare  and 
Medicaid? 

Mr.  Noble.  Well,  basically — well,  Medicare  is  a  totally  federally 
administered  program,  whereas  each  Medicaid  program  is  adminis- 
tered by  each  State. 

Mr.  Shays.  That  is  the  reason  why? 

Mr.  NOBi^.  I  think  what  Mr.  Vladeck  referred  to  earlier  is  this 
uniform  system,  I  believe,  which  will  incorporate  those  ID  num- 
bers, that  he's  looking  at  implementing  in  the  next  couple  years. 
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Mr.  Shays.  OK. 

Mr.  Chrysler.  Mr.  Noble,  what  would  be  required  to  allow  Med- 
icaid to  exclude  providers  with  past  convictions  or  records  of  wrong- 
doing? 

Mr.  Noble.  We  currently  have  authority  to,  once  we  become 
aware  of  a  Medicaid  fraud  violation  or  an  exclusion  from  the  Medi- 
care program,  I  think  the  given  current  regulations  and  other  cur- 
rent regulations,  if  a  provider  is  excluded  from  the  Medicare  pro- 
gram, tnen  if  the  State  becomes  aware  of  that,  then  we  are  re- 
quired to  exclude  that  provider  also. 

Mr.  Chrysler.  OK  Well,  in  your  testimony  on  pages  9  and  10, 
it  says  that  there's  no  clear  statutory  authority  for  the  Medicaid 
program  to  exclude  a  provider  with  past  convictions. 

Mr.  Noble.  Past  convictions  of  certain  criminal  offenses,  yes,  sir, 
that's  correct.  It's  pretty  clear  that  as  far  as  the  Federal  regula- 
tions go,  if  that  provider  has  been  excluded  from  the  Medicare  pro- 
gram, then  we  must  also  exclude  that  provider  from  the  Medicaid 
program. 

Mr.  Chrysler.  I  am  glad  we  can  cross-reference. 

Mr.  Shays.  I  have  two  questions,  and  then  we're  going  to  go  vote. 

Mr.  Ratner,  do  you  think  it's  necessary  for  HCFA  to  have  to  wait 
until  1997  to  do  some  of  these  things?  I  mean,  Mr.  Noble  is  saying 
thev're  going  to  cross-reference  the  billing  numbers  of  Medicare 
and  Medicaid  and  so  on,  when  they  do  the  computerized  system. 
But  I'm  thinking,  wait  a  second,  we  re  talking  billions  of  dollars  of 
waste  and  fraud  and  abuse.  Is  it  conceivable  they  could  do  some 
of  this  with  their  present  system? 

Mr.  Ratner.  I  confess  you've  touched  on  a  subject  that's  very 
sensible,  but  that  I  don't  really  have  detailed  knowledge  on.  I  think 
that  my  impression  is  really  that  there  are  these  two  issues.  One 
is  sort  of  what  the  legal  authority  is  for  the  sharing  of  information 
by  State  versus  Federal  entities;  and  the  second  then  is  the  oper- 
ational question  of  how — ^how  that  information  can  be  shared  expe- 
ditiously. The  MTS  certainly  is  supposed  to  make  the  second  thing 
work  very  well  within  Medicare.  But  this  is  something  we  need  to 
look  into  more. 

Mr.  Shays.  OK,  thank  you. 

Mr.  Noble,  you  made  a  very  important  point  relating  to  holding 
bonds  or  letters  of  credit  for  certain  providers,  to  protect  the  Medic- 
aid and  Medicare  programs  against  fraud  and  abuse.  How  long  has 
that  system  in  Florida  been  operating? 

Mr.  Noble.  I  think  the  point  that  I  referred  to  is  that  is  some- 
thing that  we  are  seriously  considering. 

Mr.  Shays.  But  it's  not  currently  in  operation? 

Mr.  Noble.  No,  it's  not  in  operation. 

Mr.  Shays.  Let  me  ask  all  three  of  you  the  positives  and  nega- 
tives of  that  system.  One  negative,  I  guess,  would  be  that  some 
might  not  be  able  to  post  a  bond  or  a  letter  of  credit,  so  there  might 
be  some  undue  hardship  that  should  be  taken  into  consideration. 

Mr.  Ratner,  what  would  be  the  benefit,  in  your  judgment,  of  post- 
ing a  bond  or  a  letter  of  credit? 

Mr.  Ratner.  Well,  I  think  that  the— the  posting  of  the  bond  gives 
some  assurance  that  there  is  some  recourse  if  the  person  turns  out 
to — or  the  provider  turns  out  to  be  doing  bad  things.  I  think  the 
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thing  that  we're  concerned  about  is  that  there  may  be  some  other 
ways,  in  addition  to  that,  that  the  certification  or  accreditation  can 
be  done,  particularly  for  the  nonmedical,  nontraditional  medical 
providers  that  might  be  an  effective  way  of  getting  at  some  of  these 
problems  of  really  illegitimate  providers. 

Mr.  Shays.  OK,  thank  you. 

Mr.  Mahon. 

Mr.  Mahon.  On  the  face  of  it,  Mr.  Chairman,  it  strikes  me  as 
something  that  may  be  one  of  these  nuts-and-bolts  measures  that 
has  quite  a  practical  benefit.  Posting  a  bond,  off  the  top  of  my 
head,  might  represent  a  more  effective  approach.  Many  of  the  peo- 
ple who  systematically  or  entrepreneurially  defraud  Medicare  and 
Medicaid  could  easily  phonyup  letters  of  credit.  But  a  bond  might 
be  a  more  specific  way  to  at  least  establish  their  genuineness. 

Mr.  Shays.  Thank  you. 

Mr.  Noble,  do  you  want  the  last  word  here? 

Mr.  Noble.  Yes,  sir.  One  of  the — we  feel  like  the  bond  certainly 
would  provide  some  financial  mechanism  up  front.  Also,  generally 
the  bonding  company  would  require  some  sort  of  background  inves- 
tigation and  that  in  itself  would,  I  think,  add  some  credibility. 

Mr.  Shays.  I  would  think  that  would. 

Let  me  say  to  all  three  of  you  that  your  testimony  has  been  very 
helpful  and  I  appreciate  your  staying  through  this  hearing.  I  also 
want  you  to  know  that  I'm  absolutely  certain  that  Mr.  Towns  and 
myself  as  well  as  others  on  the  subcommittee  will  be  looking  to 
pursue  this  further  with  you. 

Thank  you  very  much,  and  I  would  now  declare  this  hearing  ad- 
journed. 

[Whereupon,  at  2:26  p.m.,  the  subcommittee  was  adjourned.] 
[Additional  material  submitted  for  the  record  follows:] 

Prepared  Statement  of  Sarah  F.  Jaggar,  Director,  Health  Financing  and 
Policy  Issues,  General  Accounting  Office 

Mr.  Chairman  and  Members  of  the  Subcommittee:  I  am  pleased  to  be  here  today 
to  discuss  the  challenges  that  face  the  Congress  in  seeking  health  care  cost  savings. 
This  is  an  important  issue  because  rooting  out  fraud  and  abuse  in  Medicare  and 
Medicaid  can  save  at  least  hundreds  of  millions  and  perhaps  billions  of  dollars. 
These  two  programs  account  for  more  than  one-fourth  of  our  national  health  care 
spending  and,  in  fiscal  year  1994,  had  over  $300  billion  in  federal  and  state  expendi- 
tures. 

In  summary,  our  work  clearly  demonstrated  that  Medicare — serving  the  elderly 
and  disabled — and  Medicaid — serving  the  poor — are  overwhelmed  in  their  efforts  to 
keep  pace  with,  much  less  stay  ahead  of,  profiteers  bent  on  cheating  the  system. 
Various  factors  converge  to  create  a  particularly  rich  environment  for  profiteers.  For 
both  programs,  these  include  the  following: 

•  Strong  incentives  to  overprovide  services:  The  programs  predominantly  pay  pro- 
viders on  a  fee-for-service  basis  with  relatively  little  management  of  care. 

•  Work  fraud  and  abuse  controls  to  detect  questionable  oilling  practices:  Extraor- 
dinarily high  volumes  of  services  to  individual  patients  or  by  mdividual  providers 
do  not  necessarily  trigger  questions  by  claims  reviewers. 

•  Few  limits  on  those  who  can  bill:  Companies  using  post  office  box  numbers  have 
qualified  to  bill  the  program  for  virtually  unlimited  amounts. 

•  Little  chance  of  being  prosecuted  or  having  to  repay  fraudulently  obtained 
money:  Many  cases  are  settled  without  conviction,  penalties  are  light,  and  providers 
frequently  continue  in  business. 

Solving  these  problems  will  require  exploring  options  to  make  greater  use  of  man- 
aged care  strategies,  such  as  preferred  provider  networks  or  health  maintenance  or- 
ganizations (HMOs),  greater  investment  in  the  people  and  technology  needed  to  en- 
sure that  federal  dollars  are  spent  appropriately,  more  demanding  standards  for 
gaining  authority  to  bill  the  federal  programs,  and  exploring  administrative  reform 
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options  proposed  in  various  bills  introduced  in  this  and  the  last  Congress  to  address 
health  care  fraud  and  abuse. 

BACKGROUND 

Both  Medicare  and  Medicaid  fall  within  the  administrative  jurisdiction  of  the 
Health  Care  Financing  Administration  (HCFA)  of  the  U.S.  Department  of  Health 
and  Human  Services  (HHS).  Medicare  is  the  nation's  largest  health  payer.  HCFA 
establishes  regulations  and  policy  guidance  for  the  program  and  contracts  with  in- 
surance companies — such  as  Blue  Cross  and  Blue  Shield,  Travelers,  and  Aetna — to 
process  Medicare  claims  and  perform  payment  safeguard  or  payment  control  activi- 
ties to  ensure  that  Medicare  dollars  are  used  only  to  pay  claims  that  are  appro- 
priate. These  safegusu-ds  and  controls  are  programmed  into  computer  claims  proc- 
essing software.  They  trigger  the  suspension  of  payments  by  flagging  claims  for  such 
problems  as  charging  for  an  excessive  number  of  services  provided  on  a  single  day. 
The  computer  automatically  holds  the  claim  until  the  data  are  corrected.  The  devel- 
opment and  implementation  of  these  safeguards  and  controls  are  generally  the  re- 
sponsibility of  Medicare's  contractors.  In  fiscal  year  1994,  Medicare  contractors  paid 
almost  700  million  claims  for  about  36  million  elderly  and  disabled  Americans,  total- 
ing $162  billion. 


Billions  of  Dollars 


1982         1984         1986         1988         1990         1992  1994 
Fiscal  Year 

■  State  g  Federal 

Figure  1:  Medicare  Spending  1982-94 

Medicaid — the  largest  government  health  program  for  the  poor — is  a  federally 
aided,  state-administered  medical  assistance  program.  The  federal  government  pro- 
vides a  share  of  each  state's  payment  for  services — between  50  and  83  percent — de- 
pending on  the  state's  per-capita  income.  Each  state  administers  the  program 
through  its  own  Medicaid  agency.  Each  agency  is  responsible  for  ensuring  that  pro- 
gram dollars  are  spent  appropriately  in  much  the  same  way  that  Medicare  holds 
its  contractors  responsible  for  payment  control  activities. 

Medicaid  spent  about  $143  billion  (of  which  $81  billion  was  federal  aid)  on  behalf 
of  34  million  recipients  during  fiscal  year  1994.  Its  size,  structure,  target  population, 
and  state-by-state  variations  render  the  program  especially  vulnerable  to  false  bil- 
lings and  other  fraudulent  activities. 
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Figure  2:  Medicaid  Spending  1981-94 

The  introduction  of  managed  care  for  Medicare  beneficiaries  and  Medicaid  recipi- 
ents offers  some  promise  of  decreasing  fraud  related  to  overbilling  or  to  providing 
unnecessary  services.  Though  the  consecjuences  of  fraud  and  abuse  are  similar — 
wasteful  spending  and  inappropriate  patient  care — the  forms  it  takes  and  the  ap- 
proaches used  to  address  it  are  generally  different  for  fee -for-service  and  prepaid 
health  care  providers. 

In  the  fee-for-service  reimbursement  system,  providers  have  the  incentive  to  en- 
hance their  income  by  ordering  too  many  services.  Because  fee-for-service  providers 
bear  little  financial  risk  for  the  costs  of  services  they  prescribe,  providers  can  inflate 
fees,  services  provided,  or  services  billed.  Fraudulent  or  abusive  practices  in  the  fee- 
for-service  reimbursement  system  include  overcharging  for  services  provided,  charg- 
ing for  services  not  provided,  accepting  bribes  or  kickbacks  for  referring  patients, 
and  rendering  inappropriate  or  unnecessary  services. 

In  contrast,  prepaid  nealth  care  providers,  typically  HMOs,  are  both  insurers  and 
providers  of  care.  They  bear  the  financial  risk  for  their  members'  care  in  exchange 
for  a  fixed,  predetermined  fee  per  member.  HMOs  can,  however,  enhance  their  prof- 
its by  minimizing  spending  on  patient  care;  that  is,  by  underserving  their  members. 
Consistent  with  this  incentive,  fraudulent  or  abusive  practices  found  among  some 
prepaid  health  plans  in  the  Medicare  and  Medicaid  programs  tend  to  involve  avoid- 
ing expensive  treatments,  underfinancing  health  plan  operations,  disregarding 
member  complaints,  providing  poor-quality  care,  or  using  deceptive  marketing  prac- 
tices, such  as  failing  to  revealsignificant  plan  restrictions  to  consumers. 

Although  there  has  been  a  considerable  shift  from  fee-for-service  to  managed  care 
in  Medicaid  (now  about  24  percent  of  enrollees,  up  from  10  percent  in  1991)  and 
to  a  lesser  extent  in  Medicare  (about  9  percent,  compared  witn  6  percent  in  1991), 
most  care  is  still  provided  on  a  fee-for-service  basis.  For  the  foreseeable  future,  a 
significant  though  lower  share  of  services  is  likely  to  continue  on  a  fee-for-service 
basis,  especially  for  Medicare  beneficiaries. 

MANY  FRAUDULENT  SCHEMES  COMMON  TO  BOTH  PROGRAMS 

Our  recent  and  ongoing  work  has  shown  that  medical  professionals  or  businesses 
that  engage  in  fraudulent  and  abusive  practices  have  targeted  both  programs,  re- 
sulting in  unnecessary  Medicare  or  Medicaid  expenditures.^  Opportunities  for  fraud 
exist  in  both  Medicare  and  Medicaid  because  each  incorporates  incentives  to  submit 
claims  for  services  that  are  not  needed,  not  provided,  or  overpriced.  Moreover,  each 
program  has  control  weaknesses  that  result  in  paying  providers'  claims  for  improb- 


iSee  the  related  GAO  products  section  at  the  end  of  this  testimony  for  a  listing  of  reports 
and  testimonies  addressing  this  issue. 
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ably  high  levels  of  service  or  cost.  The  following  are  examples  of  abuses  that  have 
come  to  light  through  whistleblowers  or  some  other  fortuitous  circumstance,  not  be- 
cause program  safeguard  controls  detected  them. 

•  Over  16  months,  a  van  service  billed  Medicare  $62,000  for  ambulance  trips  to 
transport  one  beneficiary  240  times. 

•  For  one  recipient.  Medicaid  paid  for  more  than  142  lab  tests — mostly  duplica- 
tive— and  85  prescriptions  during  an  18-day  period.  One  lab  involved  in  this  exam- 
ple billed  Medicaid  for  more  than  $80  million  m  2  years. 

•  In  1994,  five  individuals  pleaded  guilty  to  defrauding  Medicare  and  Medicaid  of 
approximately  $4  miUion  by  using  illegally  obtained  beneficiary  identification  num- 
bers and  billing  the  programs  for  large  quantities  of  diagnostic  services  not  pro- 
vided. 

Medicare  contractors  acknowledge  that  they  have  difiiculty  controlling  widespread 
billing  abuses  for  claims  submitted  for  such  things  as  medical  supplies  and  nome 
health,  psychiatric,  diagnostic,  or  rehabilitation  therapy  services.  Iii  addition,  be- 
cause the  population  served  by  Medicaid  is  relatively  more  transient  and  less  likely 
to  form  a  stable  relationship  with  providers,  additional  opportunities  for  fraud  result 
from  the  difficulty  of  verifying  that  patients  are  in  fact  eligible  for  Medicaid.  Our 
recent  investigations  of  Medicaid  fraud  have  implicated  psychiatrists,  pharmacists, 
family  practitioners,  and  clinical  laboratories,  among  others. 

Table  1  provides  typical  examples  of  fraud  in  both  programs,  drawn  from  com- 
pleted or  active  fraud  investigations. 

Table  1:  Examples  of  Medicare  and  Medicaid  Fraud  Investigations 


Fraudulent  Behavior 

Provider  ________  

Medicare  Medicaid 


Psychiatrist 


Physician 


Billed  Medicare  and  was  reimbursed 
for  sessions  that  would  have  re- 
quired nonstop  counseling  in  excess 
of  24  hours  per  day. 

Billed  Medicare  for  flu  shots  offered 
"free"  to  nursing  home  residents. 


Ophthalmologist 


Physiological  lab    Received  over  $2  million  from  Medicare 

for  medically  unnecessary  trans-tel- 
ephonic EKGs. 

Clinical  lab   Received  Medicare  reimbursement  for 

transporting  laboratory  specimens — 
corresponding  driving  over  4.2  mil- 
lion miles  in  2  years  or  almost 
6,000  miles  every  day. 

Medical  supplier   Submitted  claims  for  huge  quantities 

of  surgical  dressings,  far  exceeding 
demonstrated  need. 

Podiatrist    Submitted  claims  for  surgical  proce- 

dures, but  services  provided  were 
for  routine  foot  care — usually  not 
covered  by  Medicare. 

Dentist    Billed  and  reimbursed  for  oral  cancer 

examinations  while  providing  routine 
dental  care  that  was  not  covered  by 
Medicare. 


Billed  Medicaid  for  4,800  hours  a  year 
or  almost  24  hours  each  workday 


Billed  Medicaid  for  abortions  on  women 
not  pregnant,  including  one  who 
had  a  hysterectomy.  In  48  separate 
instances,  he  billed  for  2  abortions 
within  1  month  on  the  same  patient 

Performed  unneeded  cataract  oper- 
ations on  Medicaid  patients.  In  5 
years,  he  obtained  $1  million  from 
Medicaid,  often  telling  patients  that 
cataracts  were  contagious 


Bought  massive  quantities  of  blood 
from  the  poor;  billed  Medicaid  $3.6 
million  for  expensive,  unordered,  and 
unnecessary  blood  tests 


Billed  Medicaid  for  high-priced  cus- 
tom-made orthotics  while  providing 
cheap  stock  goods 

Billed  Medicaid  for  treatments  to  nurs- 
ing home  residents  already  de- 
ceased 


Moreover,  federal  and  state  fraud  investigators  concur  that  those  involved  in 
these  violations  rarely  confine  themselves  to  a  single  program,  but  rather  submit 
inappropriate  claims  to  Medicare,  Medicaid,  the  Civilian  Health  and  Medical  Pro- 


112 


gram  of  the  Uniformed  Services  (CHAMPUS),^  the  Department  of  Veteran's  Affairs, 
private  insurers,  workers'  compensation  programs — whatever  is  convenient. 

MANAGEMENT  ILLS  LEAVE  MEDICARE  CLAIMS  SY^EM  VULNERABLE 

Medicare  is  not  managing  care  more  effectively  hy  using  its  substantial  claims 
data  to  identify  problem  areas  and  implement  corrective  actions.  Nursing  homes,  for 
example,  provide  HCFA  an  ooportunity  to  reduce  costs  by  adopting  basic  managed 
care  concepts — identifying  hign-cost  sites  and  encouraging  providers  to  reduce  costs. 
Nursing  home  residents  are  often  a  primary  target  of  provider  schemes  to  bill  for 
unneeded  or  excessive  services  or  items;  abusive  or  fraudulent  billing  by  providers 
serving  nursing  home  residents  is  widespread.  Providers  that  have  recently  been 
prosecuted  or  are  currently  under  investigation  for  fraud  by  Medicare  contractors 
and  the  HHS  Ofiice  of  Inspector  General  (OIG)  include  ambulance  companies,  sup- 
pliers of  medical  equipment  and  supplies,  podiatrists,  psychiatrists,  and  labora- 
tories, some  of  which  operate  in  multiple  states. 

HCFA  could  identify  such  schemes  by  compiling  data  on  Medicare  reimburse- 
ments per  patient  per  day  by  nursing  home.  Identification  of  high -cost  homes  would 
be  the  first  of  various  analyses  to  isolate  problem  nursing  homes  or  services  within 
homes.  This  approach  would  serve  to  pinpoint  for  HCFA  the  locations  that  require 
attention  and  the  providers  that  serve  those  sites.  The  approach  would  also  allow 
HCFA  to  establish  benchmarks  against  which  to  measure  the  success  of  any  correc- 
tive actions  that  it  stipulates. 

HCFA  also  does  relatively  little  to  check  contractor  controls  to  spot  questionable 
providers  or  the  overprovision  of  services.  For  example,  even  companies  that  have 
used  post  office  box  numbers  as  billing  addresses  or  have  little,  if  any,  business  his- 
tory have  qualified  to  bill  the  program.  Further,  there  are  no  limits  on  the  volume 
of  bills  that  a  new  provider  can  submit.  This  makes  obtaining  a  Medicare  provider 
number  easy  for  unscrupulous  providers.  They  can  then  bill  the  program  extensively 
and  receive  large  payments  over  a  brief  period  and  disappear  before  (or  soon  after) 
Medicare  begins  to  ask  questions.  For  example,  five  clinical  labs  (that  Medicare  paid 
over  $15  million  in  1992)  have  been  under  investigation  since  early  1993  for  the  pos- 
sible submission  of  false  claims.  The  labs'  mode  of  operation  was  to  bill  Medicare 
large  sums  over  6  to  9  months,  and  when  they  would  receive  inquiries  from  Medi- 
care, they  go  out  of  business. 

Moreover,  for  most  services  Medicare  contractors  do  not  have  sufficient  computer- 
ized checks  to  fiag  unusually  hi^  volumes  of  a  service  or  supply  item  to  a  bene- 
ficiary or  to  the  beneficiaries  at  a  particular  care  site,  such  as  a  nursing  home. 
These  weaknesses  explain  why  Medicare  contractors  processed,  without  questioning 

•  over  $1.2  million  in  claims  over  12  months  from  a  supplier  of  body  jackets  to 
nursing  home  residents  when  the  supplier  had  previously  been  paid  about  $8,500 
for  the  previous  year  for  the  same  item  or 

•  almost  $1  million  in  claims  over  12  months  for  therapy  services  from  a  small 
nursing  home  that  previously  had  only  nominal  therapy  claims. 

HCFA  Initiatives 

HCFA  has  begun  two  major  initiatives  to  address  longstanding  problems  with  in- 
appropriate payments.  First,  HCFA  contracted  for  the  design  of  a  single  automated 
claims  processing  system — called  the  Medicare  Transaction  System  (MTS) — that 
promises  greater  efficiency  and  effectiveness.  By  replacing  the  10  different  claims 
processing  systems  now  used  by  Medicare  contractors  with  a  single  system,  MTS  is 
expected  to  serve  as  the  cornerstone  for  HCFA's  efforts  to  reengineer  its  approaches 
to  managing  program  dollars.  The  new  system,  which  promises  to  format  claims 
data  uniformly  and  produce  comparable  payment  data,  is  expected  to  provide  HCFA 
with  prompt,  consistent,  and  accurate  management  information.  Full  implementa- 
tion is  at  least  3  years  away,  however. 

HCFA's  second  initiative  involves  giving  greater  prominence  to  fraud  and  abuse 
activities  in  Medicare.  One  individual  now  serves  as  a  focal  point  for  health  care 
fraud  and  abuse  activities,  reporting  directly  to  the  Administrator  of  HCFA.  Fur- 
ther, HCFA  recently  established  special  units  at  each  contractor  site  to  develop  and 
pursue  fraud  cases  within  the  Medicare  program.  Before  the  development  of  these 
units,  following  up  on  fraud  allegations  and  developing  cases  for  referral  to  the  OIG 
were  often  seen  as  collateral  duties  and  given  low  priority.  HCFA  has  also  taken 
several  steps  that  make  obtaining  authorization  to  bill  the  program  more  difficult 
for  fiy-by-night  providers. 


^CHAMPUS  is  a  federal  medical  program  for  military  dependents  and  retirees  that  pays  for 
care  received  from  civilian  hospitals,  physicians,  and  other  providers. 
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SYSTEMIC  PROBLEMS  INCREASE  MEDICAID'S  VULNERABILITY 

Medicaid  also  is  intrinsically  vulnerable  to  fraud.  First,  the  program  is  large,  with 
costs  increasing  at  more  than  10  percent  a  year.  By  the  year  2000,  the  Congres- 
sional Budget  Office  anticipates  that,  without  major  changes,  the  federal  share 
alone  will  approach  $150  billion,  surpassing  the  current  total  spent  by  federal  and 
state  governments  combined.  Medicaid  generates  a  correspondingly  large  number  of 
claims:  approximately  800  million  a  year.  This  volume  makes  examining  claims 
closely  for  abusive  or  fraudulent  practices  difficult. 

Second,  because  Medicaid  has  traditionally  paid  providers  on  a  fee-for-service 
basis  and  has  nominal  if  any  copayments.  Medicaid  offers  no  financial  disincentives 
to  heavy  use  by  honest  recipients,  much  less  those  who  may  participate  in  dubious 
schemes. 

States  have  the  predominant  responsibility  to  see  that  claims  are  processed  cor- 
rectly and  that  adequate  fraud  and  abuse  controls  are  in  place.  While  some  states 
are  experimenting  with  measures  to  curb  fraud  and  abuse,  including  managed  care 
alternatives  such  as  HMOs,  their  efforts  are  hampered  by  the  same  management 
problems  that  affect  Medicare,  as  well  as  resource  limitations.  As  a  result,  data  are 
used  ineffectively  and  convicted  offenders  receive  light  penalties  and  their 
postconviction  involvement  in  federal  health  programs  is  p>oorly  scrutinized  and  in- 
adequately controlled. 

Data  To  Detect  Fraud  Are  Not  Effectively  Used 

State  Medicaid  agencies  have  claims  data  and  other  records  that  can  be  used  to 
identify  patterns  of  potential  fraud,  abuse,  gross  overuse,  or  inappropriate  or  medi- 
cally unnecessary  care.  However,  in  our  recent  study  of  prescription  drug  diversion, 
we  found  that  state  Medicaid  agencies — faced  with  unreliable  and  incomplete  data — 
generally  do  not  rely  on  analyses  of  their  data  to  identify  patterns  of  potential  fraud 
or  abuse.  Instead,  most  alleged  abuses  are  identified  through  tips  or  other  fortuitous 
means.  Other  abuses  are  reterred  to  prosecutors  by  the  state  agency  responsible  for 
administering  the  pro-am,  but  even  these  abuses  are  seldom  revealed  by  routine 
analysis  of  existing  claims  data. 

An  example  from  California  illustrates  how  fraud  goes  undetected  far  too  often. 
We  found  that  a  pharmacist  was  billing  and  being  reimbursed  by  Medicaid  for  dis- 
pensing large  volumes  of  prescription  drugs.  For  3  years  the  volume  of  prescriptions 
was  improbably  high — in  many  cases  more  than  20  prescriptions  a  day  for  a  single 
recipient.  The  state's  reporting  system,  however,  did  not  trigger  an  investigation  of 
the  pharmacist  nor  of  any  of  the  recipients.  A  tip  ultimately  revealed  the  scheme. 

Complexity  of  Administration  Makes  Extensive  Coordination  Necessary 

Curbing  Medicaid  fraud  is  complicated  by  the  numerous  jurisdictions  having  re- 
sponsibility. For  example,  a  typical  drug  diversion  case  may  involve  five  or  more 
state,  local,  and  federal  agencies  in  its  investigation,  prosecution,  and  resolution. 
However,  at  the  time  of  our  study,  no  organizational  unit  within  HCFA  was  dedi- 
cated to  curbing  fraud  and  abuse,  and  HCFA  was  not  directly  involved  in  drug  di- 
version cases.  It  is  too  early  to  judge  whether  the  recent  appointment  of  HCFA's 
focal  point  for  health  care  fraud  issues  can  significantly  improve  coordination,  but 
the  appointment  is  a  step  in  the  right  direction. 

Financial  and  Other  Penalties  Are  Light 

Unscrupulous  providers  can  reasonably  anticipate  very  light  penalties — if  they  are 
caught.  First,  in  response  to  limited  resources,  prosecutors  settle  many  cases  short 
of  conviction.  Plea  bargaining  is  common.  Many  first  offenders  are  subject  to  what 
in  Florida,  for  example,  is  called  pretrial  diversion,  or  equivalent  agreements  where- 
by their  court  records  are  sealed  if  they  abide  by  the  terms  of  judicially  approved 
probation  for  1  year. 

Second,  financial  penalties  are  light  even  for  a  provider  whose  billings  can  be  in 
the  millions  of  dollars.  In  more  than  one-half  the  cases  we  reviewed  across  four 
states,  restitution  amounts  were  nominal — $5,000  or  less.  Providers  usually  paid 
these  amounts.  But  in  cases  in  which  courts  set  restitution  at  $20,000  or  more,  the 
Medicaid  agency  recovered  only  a  small  percentage  of  the  dollar  amount  established. 
In  one  case  in  which  restitution  was  set  at  $220,000,  only  $4,000  had  been  repaid 
over  2  years  later. 

Although  providers  convicted  of  Medicaid  fraud  are  generally  excluded  from  the 
program,  offenders  frequently  retain  some  connection  with  health  care  delivery  and, 
therefore,  have  subsequent  opportunities  to  commit  violations.  Federal  laws  are  in 
place  to  exclude  convicted  providers  from  program  participation,  but  apparently  no 
one  with  authority  and  adequate  resources  is  following  up  on  individuals  charged 
or  convicted.  In  Florida,  for  example,  we  found  that 
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•  of  nine  individuals  charged  with  Medicaid  fraud  in  1990,  five — including  a  phar- 
macist excluded  from  program  participation — were  employed  (as  of  July  1992)  in 
pharmacies  that  served  Medicaid  recipients,  and 

•  of  five  pharmacies  charged  with  fraud  in  1990,  three  were  excluded  from  Medic- 
aid participation.  One  pharmacist-owner  sold  his  store  but  is  still  employed  there 
as  a  pharmacist,  and  the  other  two  re-enrolled  in  Medicaid  under  new  ownership. 
One  of  the  new  owners  is  married  to  the  convicted  former  owner. 

Faced  with  such  problems  in  following  up  on  crimes  within  their  own  borders,  it 
is  not  surprising  that  state  officials  cannot  prevent  incursion  by  offenders  from  out 
of  state.  We  found  that  several  providers  in  New  York  who  were  suspected  or  con- 
victed of  fraud,  were  associated  with  Florida  health  care  facilities:  a  clinical  lab,  and 
a  nursing  home  that  reportedly  receives  both  Medicare  and  Medicaid  funds. 

Some  State  Initiatives  Appear  Promising 

States  have  some  systematic  controls  designed  to  prevent  prescription  drug  diver- 
sion and  other  types  of  Medicaid  fraud.  Because  even  the  best  up-front  controls  are 
never  100-percent  effective,  states  also  have  procedures  for  pursuit,  punishment, 
and  financial  recovery. 

Advanced  identification  technology  and  automated  systems  that  can  flag  sus- 
picious activity  can  prevent  or  detect  fraud  early  on.  Recent  initiatives  in  some 
states  include  (1)  the  use  of  identification  cards  that  resemble  credit  cards  and  that 
monitor  utilization,  (2)  prescriotion-filing  systems  that  can  instantly  link  orders  to 
the  filing  physician,  and  (3)  data  analysis  techniques  that  can  promptly  identify 
physicians  prescribing  and  patients  receiving  hi^  volumes  of  drugs. 

Other  initiatives  focus  on  pursuit  and  punishment.  One  approach  to  swifter  and 
more  certain  pursuit  of  ofTenaers  uses  multiagency  task  forces  to  coordinate  case  de- 
velopment. Alternatively,  the  authorities  can  bypass  the  criminal  pursuit  process 
through  innovative  administrative  remedies.  In  New  York,  for  example,  providers 
applying  for  Medicaid  certification  agree  up  front  that  the  state  can  unilaterally 
cancel  tneir  participation  without  proof  of  fraud. 

Recovery  of  program  losses  is  also  receiving  more  attention.  Stronger  tools  are 
available,  such  as  requirements  that  certain  nigh-volume  providers  post  perform- 
ance bonds  or  other  forms  of  collateral  as  a  condition  of  program  partiapation. 

Although  hard  evidence  of  the  success  of  prevention  and  detection  measures  and 
harsher  sanctions  is  generally  lacking,  encouraging  signs  exist.  For  example,  a  com- 
bination of  initiatives  in  New  York  is  associatea  with  an  8-percent  decrease  over  five 
years  in  the  number  of  Medicaid  prescription  claims  and  a  sharp  reduction  in  spend- 
ing for  the  most  abused  prescription  drugs. 

EXPLORING  ADMINISTRATIVE  REFORM  OPTIONS 

In  searching  for  solutions,  we  should  not  overlook  some  suggestions  made  in  this 
and  the  last  Congress  for  reducing  vulnerability  to  fraud  and  abuse.  Various  admin- 
istrative reform  proposals  include  options  worthy  of  exploration,  such  as  streamlin- 
ing and  enhancing  health  care  information  systems  ana  strengthening  laws  and  en- 
forcement mechanisms. 

Regardless  of  reimbursement  method — fee-for-service  or  managed  care — the  con- 
sensus is  that  streamlined  and  enhanced  health  care  information  is  needed  by  Medi- 
care and  Medicaid.  Such  information  can  enhance  the  detection  and  pursuit  of 
fraudulent  and  abusive  providers.  In  addition,  the  ability  to  exchange  such  informa- 
tion across  programs  and  between  monitoring  and  enforcement  agencies  can  further 
facilitate  fraud  prevention,  pursuit,  and  punishment.  Such  information  exchange 
would  be  one  element  of  a  broader  program  of  coordination  and  cooperation. 

Another  reform  that  we  and  others  have  proposed  involves  legislation  to  enable 
Medicare  program  safeguard  funding,  which  produces  at  least  $11  for  every  dollar 
spent,  to  keep  pace  with  the  growth  in  program  expenditures.  On  a  per-claim  basis, 
federal  funding  for  safeguard  activities  has  declined  by  over  32  percent  since  1989. 
Indeed,  adjusted  for  inflation,  funding  per  claim  has  decreased  by  43  percent.  In 
large  part,  the  decline  in  program  spending  for  these  activities  corresponds  with 
passage  of  the  Budget  Enforcement  Act  of  1990.  That  act  established  limits — or 
caps — on  domestic  discretionary  spending,  including  spending  for  Medicare  program 
safeguard  activities.  Exceeding  these  caps  in  one  domestic  discretionary  account  re- 
quires budget  reductions  in  other  accounts,  such  as  those  for  education  or  welfare. 
This  means  that  even  though  appropriating  additional  funds  for  safeguard  activities 
would  result  in  a  net  budgetary  gain,  under  current  law,  it  would  necessitate  offset- 
ting cuts  in  other  areas.  Recognizing  a  similar  situation  with  respect  to  Internal 
Revenue  Service  compliance  activities,  the  1990  act  included  a  limited  exception  to 
the  spending  caps  to  facilitate  adequate  funding  for  such  compliance  activities. 
Therefore,  the  Congress  is  able  to  increase  funds  for  such  activities  without  cutting 
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funding  for  other  domestic  discretionary  programs.  If  a  similar  exception  were  pro- 
vided for  Medicare  program  safeguards  activities,  it  could  ultimately  lead  to  signifi- 
cant savings  to  the  federal  government. 

CONCLUSIONS 

As  the  nation's  largest  health  payer,  HCFA  should  be  a  leader  in  developing  effec- 
tive ways  to  manage  health  care  expenditures.  With  respect  to  Medicare,  this  would 
entail  such  things  as 

•  exploring  opportunities  to  improve  care  management  in  settings  such  as  nursing 
homes  where  fraud  and  abuse  has  been  a  recurring  problem, 

•  seeking  ways  to  strengthen  requirements  for  providers  that  request  authoriza- 
tion to  bill  the  program,  and 

•  developing  and  requiring  contractors  to  implement  better  computerised  checks  to 
flag  questionable  claims  or  providers. 

Because  these  efforts  are  funded  out  of  the  government's  discretionary  appropria- 
tions, however,  funding  increases  would  necessitate  snending  cuts  in  other  govern- 
ment programs.  We  have  been  recommending  since  May  1991  that  the  Congress 
consider  extending  the  budget  option  available  to  the  Internal  Revenue  Service 
under  the  1990  Budget  Enforcement  Act.  If  a  similar  option  was  available  to  Medi- 
care, HCFA  would  be  able  to  provide  its  contractors  with  the  necessary  incentive 
to  prevent  or  recover  losses  resulting  from  exploitative  billings. 

With  respect  to  Medicaid,  we  find  similar  problems  that  need  to  be  addressed. 
Being  a  state-administered  program,  however,  HCFA's  role  shifls  from  that  of  direct 
program  management  to  one  of  leadership.  This  would  entail  documenting,  guiding, 
coordinating,  and  encouraging  states'  efforts.  HCFA  could  also-address  other 
overarching  concerns  revealed  by  our  study,  such  as  whether — and  how — state  laws, 
federal  requirements,  and  other  factors  inhibit  prosecution  or  attempts  to  recover 
paj^ent  of  claims  subsequently  determined  not  to  be  authorized  bv  law.  Moreover, 
while  all  jurisdictions  have  resource  constraints  that  limit  oversight,  investigative, 
and  prosecutorial  efforts,  an  absence  of  federal  leadership  has  kept  states  from  mak- 
ing the  best  use  of  the  resources  they  do  have. 

Finally,  the  problems  facing  Medicare  and  Medicaid  are  faced  by  all  payers,  un- 
derscoring the  need  for  comprehensive  solutions.  Administrative  reform  proposals 
from  this  and  the  last  Congress  present  features  that  would  help  correct  systemic 
weaknesses  and  oversight  problems  without  unduly  restricting  the  freedom  that  pa- 
tients and  providers  have  come  to  expect  when  selecting  their  treatments.  Adopting 
broad-based  administrative  reforms  would  significantly  enhance  the  detection  and 
pursuit  of  fraudulent  and  abusive  providers. 

Mr.  Chairman  and  Members  of^  the  Subcommittee,  I  want  to  thank  you  for  the 
opportunity  to  speak  before  you  today.  This  concludes  my  prepared  statement.  I 
would  be  pleased  to  answer  any  questions. 


Investigative  Staff  Report  of  Senator  William  S.  Cohen,  Ranking  Minority 
Member,  Senate  Special  Committee  on  Aging  * 

GAMING  the  health  CARE  SYSTEM:  BILLIONS  OF  DOLLARS  LOST  TO  FRAUD  AND  ABUSE 

EACH  YEAR 


EXECUTIVE  SUMMARY 

For  the  past  year,  the  Minority  Staff  of  the  Senate  Special  Committee  on  Agin^ 
under  my  direction  has  investigated  the  explosion  of  fraud  and  abuse  in  the  U.S. 
health  care  system.  This  report  examines  emerging  trends,  patterns  of  abuse,  and 
types  of  tactics  used  by  fraudulent  providers,  unscrupulous  suppliers,  and  "profes- 
sional" patients  who  game  the  system  in  order  to  reap  billions  of  dollars  in  reim- 
bursements by  Medicare,  Medicaid,  and  private  insurers. 

The  consequences  of  fraud  and  abuse  to  the  health  care  system  are  staggering: 
as  much  as  10  percent  of  U.S.  health  care  spending,  or  $100  billion,  is  lost  each  vear 
to  health  care  fraud  and  abuse.  Over  the  last  five  years,  estimated  losses  from  these 
fraudulent  activities  totaled  about  $418  billion— or  almost  four  times  as  much  as  the 
cost  of  the  entire  savings  and  loan  crisis  to  date. 


♦This  report  includes  the  findings  and  recommendations  of  the  Minority  StafT  of  the  Senate 
Special  Committee  on  Aging.  It  does  not  represent  either  findings  or  recommendations  formally 
adopted  by  this  Committee. 
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Our  investigation  revealed  that  vulnerabilities  to  fraud  exist  throughout  the  en- 
tire health  care  system  and  that  patterns  of  fraud  within  some  provider  groups  have 
become  particularly  problematic.  Major  patterns  of  abuse  that  plague  the  system  are 
overbilling,  billing  for  services  not  rendered,  "unbundling"  (whereby  one  item,  for  ex- 
ample a  wheelchair,  is  billed  as  many  separate  component  parts),  "upcoding"  serv- 
ices to  receive  higher  reimbursements,  providing  inferior  products  to  patients,  pay- 
ing kickbacks  and  inducements  for  referrals  of  patients,  falsifying  claims  and  medi- 
cal records  to  fraudulently  certify  an  individual  for  government  h^nefits,  and  billing 
for  "ghost"  patients  or  "phantom"  sessions  or  services. 

This  report  provides  50  case  examples  of  scams  that  have  recently  infiltrated  our 
health  care  system.  While  these  are  but  a  small  sampling  of  schemes  that  were  re- 
viewed during  this  investigation,  they  serve  to  illustrate  how  our  health  care  system 
is  rife  with  abuse,  and  how  Medicare,  Medicaid  and  private  insurers  have  left  their 
doors  wide  open  to  fraud. 

Patients — and,  in  the  case  of  Medicare  and  Medicaid,  taxpayers — pay  a  high  price 
for  health  care  fraud  and  abuse  in  the  form  of  higher  healtn  care  costs,  higher  pre- 
miums, and  at  times,  serious  risks  to  patients'  health  and  safety.  For  example, 

•  physician-owners  of  a  clinic  in  New  York  stole  over  $1.3  million  from  the  State 
Medicaid  program  by  fraudulently  billing  for  over  50,000  "phantom"  psychotherapy 
sessions  never  given  to  Medicaid  recipients; 

•  a  speech  therapist  submitted  false  claims  to  Medicare  for  services  "rendered  to 
patients"  several  days  after  they  had  died; 

•  a  home  health  care  company  stole  more  than  $4.6  million  from  Medicaid  by  bill- 
ing for  home  care  provided  oy  unqualified  home  care  aides.  In  addition  to  cheating 
Medicaid,  elderly  and  disabled  individuals  were  at  risk  from  untrained  and  unsuper- 
vised aides; 

•  nursing  home  operators  charged  personal  items  such  as  swimming  pools,  jew- 
elry, and  the  family  nanny  to  Medicaia  cost  reports; 

•  1500  workers  lost  their  prescription  drug  coverage  because  a  scam  drove  up  the 
cost  of  the  insurance  plan  for  their  employer.  The  scam  involved  a  pharmacist  who 
stole  over  $370,000  from  Medicaid  and  private  health  insurance  plans  by  billing 
over  one  thousand  times  for  prescription  drugs  that  he  did  not  actually  dispense; 

•  large  quantities  of  sample  and  expired  drugs  were  dispensed  to  nursing  home 
patients  and  pharmacy  customers  without  their  knowledge.  When  complaints  were 
received  from  nursing  home  staff  and  patient  relatives  regarding  the  ineffectiveness 
of  the  medications,  one  of  the  scam  artists  stated  "those  people  are  old,  they'll  never 
know  the  difference  and  they'll  be  dead  soon  anyway"; 

•  durable  medical  equipment  suppliers  stole  $1.45  million  from  the  New  York 
State  Medicaid  program  by  repeatedly  billing  for  expensive  orthotic  back  supports 
that  were  never  prescribed  by  physicians; 

•  a  scheme  involved  the  distribution  of  $6  million  worth  of  reused  pacemakers 
and  mislabeled  pacemakers  intended  for  "animal  use  only."  The  scheme  involved 
kickbacks  to  cardiologists  and  surgeons  to  induce  them  to  use  pacemakers  that  had 
already  expired;  and 

•  a  clinical  psychologist  was  indicted  for  having  sexual  intercourse  with  some  of 
his  patients  and  then  seeking  reimbursement  from  a  federal  health  plan  for  these 
encounters  as  "therapy^*  sessions. 

Our  investigation  found  that  scams  such  as  these  are  perpetrated  against  both 
public  and  private  health  plans,  and  that  health  care  fraud  schemes  have  become 
more  complex  and  sophisticated,  often  involving  regional  or  national  corporations 
and  other  organized  entities.  No  part  of  the  health  care  system  is  exempt  from  these 
fraudulent  practices,  however,  we  found  that  major  patterns  of  fraud  and  abuse 
have  infiltrated  the  following  health  care  sectors:  ambulance  and  taxi  services,  clini- 
cal laboratories,  durable  medical  equipment  suppliers,  home  health  care,  nursing 
homes,  physicians,  psychiatric  services,  and  rehabilitative  services  in  nursing 
homes.  Our  investigation  further  concludes  that  fraud  and  abuse  is  particularly 
rampant  in  Medicaid,  and  that  many  of  the  fraudulent  schemes  that  have  preyed 
on  tne  Medicare  program  in  recent  years  are  now  targeting  the  Medicaid  program 
for  further  abuse. 

GREATER  OPPORTUNITIES  FOR  FRAUD  WILL  EXIST  UNDER  HEALTH  CARE  REFORM 

As  our  health  care  system  moves  toward  a  managed  care  model,  opportunities  for 
fraud  and  abuse  will  increase  unless  enforcement  efiorts  and  tools  are  strengthened. 
The  structure  and  incentives  of  a  managed  care  system  will  result  in  a  concentra- 
tion of  particular  types  of  schemes,  such  as  the  failure  to  provide  services  and  qual- 
ity of  care  deficiencies  in  order  to  cut  costs.  In  addition,  while  efforts  toward  sim- 
plification and  electronic  filing  of  health  care  claims  offer  tremendous  savings,  they 
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also  pose  particular  opportunities  for  abuse.  Thus,  it  is  crucial  that  any  such  system 
be  designed  with  safeguards  built  in  to  detect  and  deter  fraud  and  abuse. 

FINDINGS  OF  INVESTIGATION 

DEFICIENCIES  IN  THE  CURRENT  SYSTEM  EXPOSE  BILLIONS  OF  HEALTH  CARE  DOLLARS 

TO  FRAUD  AND  ABUSE 

A.  Current  Criminal  and  Civil  Statutes  Are  Inadequate  to  Effectively  Sanction  and 

Deter  Health  Care  Fraud 

Federal  prosecutors  now  use  traditional  fraud  statutes,  such  as  the  mail  and  wire 
fraud  statutes,  the  False  Claims  Act,  false  statement  statutes,  and  money  launder- 
ing statute  to  prosecute  health  care  fraud.  Our  investigation  found  that  the  lack  of 
a  specific  federal  health  care  fraud  criminal  statute,  inadequate  tools  available  to 
prosecutors,  and  weak  sanctions  have  significantly  hampered  law  enforcement's  ef- 
forts to  combat  health  care  fraud.  Inordinate  time  and  resources  are  lost  in  pursuing 
these  cases  under  indirect  federal  statutes.  Often,  even  when  law  enforcement  shuts 
down  a  fraudulent  scheme,  the  same  players  resurface  and  continue  their  fraud  in 
another  part  of  the  health  care  system. 

This  cumbersome  federal  response  to  health  care  fraud  has  resulted  in  a  system 
whereby  the  mouse  has  outsmarted  the  mousetrap.  Those  defrauding  the  system  are 
ingenious  and  motivated,  while  the  government  and  private  sector  responses  to 
these  perpetrators  have  not  kept  pace  with  the  sophistication  and  extent  of  those 
they  must  pursue. 

B.  The  Fragmentation  of  Health  Care  Fraud  Enforcement  Allows  Fraud  to  Flourish 
Despite  the  multiplicity  of  Federal,  State  and  local  law  enforcement  agencies,  and 

private  health  insurers  and  health  plans  involved  in  the  investigation  and  prosecu- 
tion of  health  care  fraud,  these  enforcement  eflbrts  are  inadequately  coordinated,  al- 
lowing health  care  fraud  to  permeate  the  system.  While  some  strides  have  been 
made  in  coordinating  law  enforcement  efi'orts,  immediate  steps  must  be  taken  to 
streamline  and  toughen  our  response  to  health  care  fraud. 

RECOMMENDATIONS 

Based  on  our  investigation  and  findings,  we  recommend  the  following  to  reduce 
fraud  and  abuse  throughout  the  health  care  system: 

1.  Establish  an  all-payer  fraud  and  abuse  program  to  coordinate  the  functions  of 
the  Attorney  General,  Department  of  Health  and  Human  Services,  and  other  organi- 
zations to  prevent,  detect,  and  control  fraud  and  abuse;  to  coordinate  investigations; 
and  to  share  data  and  resources  with  Federal,  State,  and  local  law  enforcement  and 
health  plans. 

2.  Establish  an  all-payer  fraud  and  abuse  trust  fund  to  finance  enforcement  ef- 
forts. Fines,  penalties,  assessments,  and  forfeitures  collected  from  health  care  fraud 
offenders  would  be  deposited  in  this  fund,  which  would  in  turn  be  used  to  fund  addi- 
tional investigations,  audits,  and  prosecutions. 

3.  Toughen  federal  criminal  laws  and  enforcement  tools  for  intentional  health  care 
fraud. 

4.  Improve  the  anti-kickback  statute  and  extend  prohibitions  of  Medicare  and 
Medicaid  to  private  payers. 

5.  Provide  a  greater  range  of  enforcement  remedies  to  private  sector  health  plans, 
such  as  civil  penalties. 

6.  Establish  a  national  health  care  fraud  data  base  which  includes  information  on 
final  adverse  actions  taken  against  health  care  providers.  Such  a  data  base  should 
contain  strong  safeguards  in  order  to  ensure  the  confidentiality  and  accuracy  of  the 
information  data  contained  in  the  data  base. 

7.  Design  a  simplified,  uniform  claims  form  for  reimbursement  and  an  electronic 
billing  system,  with  tough  anti-fraud  controls  incorporated  into  these  designs. 

8.  Take  several  steps  to  better  protect  Medicare  from  fraudulent  and  abusive  pro- 
vider billing  practices  and  excessive  payments  by  Medicare.  Specifically, 

revise  and  strengthen  national  standards  that  suppliers  and  other  providers 
must  meet  in  order  to  obtain  or  renew  a  Medicare  provider  number, 

prohibit  Medicare  from  issuing  more  than  one  provider  billing  number  to  an 
individual  or  entity  (except  in  specified  circumstances),  in  order  to  prevent  oro- 
viders  from  "jumping^'  from  one  billing  number  to  another  in  order  to  double- 
bill  or  avoid  detection  by  auditors; 

require  Medicare  to  establish  more  uniform  national  coverage  and  utilization 
policies  for  what  is  reimbursed  under  Medicare,  so  that  providers  cannot  "forum 


118 


shop"  in  order  to  seek  out  the  Medicare  carrier  who  will  pay  a  higher  reim- 
bursement rate; 

require  the  Health  Care  Financing  Administration  to  review  and  revise  its 
billing  codes  for  supplies,  equipment  and  services  in  order  to  guard  against 
egregious  overpayments  for  inferior  quality  items  or  services;  and 

as  we  revise  the  health  care  system,  give  guidance  to  health  care  providers 
on  how  to  do  business  properly  and  how  to  avoid  fraud. 
Adoption  of  these  recommendations  will  go  far  in  shoring  up  our  defenses  against 
unscrupulous  providers,  patients,  and  suppliers  who  are  bleeding  billions  of  dollars 
from  our  health  care  system  through  fraud  and  abuse.  Since  Medicare  and  Medicaid 
lose  as  much  as  $31  billion  annually  to  fraud  and  abuse,  the  savings  from  reducing 
fraud  in  these  programs  would  go  far  toward  paying  for  much  needed  reforms  in 
our  health  care  system,  such  as  providing  access  to  health  care  coverage  for  the  un- 
insured, prescription  drug  benefits  for  the  elderly,  or  long-term  care  for  the  elderly 
and  individuals  with  disabilities. 

We  must  not  wait  to  fix  these  serious  problems  in  the  health  care  system  until 
we  see  what  form  health  care  reform  takes.  We  are  losing  as  much  as  $275  million 
each  day  to  health  care  fraud,  and  effective  steps  can  be  taken  within  the  current 
system  to  curb  this  abuse.  With  billions  of  dollars  and  millions  of  lives  at  stake,  we 
can  no  longer  afford  to  wait. 

William  S.  Cohen 
United  States  Senator 
July  7,  1994 

I.  Introduction  and  Scope  of  Investigation 

When  the  Senate  Special  Committee  on  Aging  sought  an  expert  on  health  care 
fraud  in  1981,  it  turned  to  a  cardiologist  from  Philadelphia.  His  credentials  were 
impeccable:  a  noted  physician,  he  was  also  a  convicted  felon  who  had  defrauded  both 
public  and  private  health  insurers  in  three  states  for  more  than  $500,000  by  submit- 
ting $1.5  million  in  claims  for  medical  services  he  had  never  performed. 

'The  problem  is  that  nobody  is  watching,"  the  doctor  testified.  "Because  of  the  na- 
ture of  the  system,  I  was  able  to  do  what  I  did.  The  system  is  extremely  easy  to 
evade.  The  forms  I  sent  in  were  absolutely  outrageous.  I  was  astounded  when  some 
of  those  payments  were  made." 

Apparently,  we  did  not  learn  much  from  this  doctor's  testimony.  For  now,  thirteen 
years  later,  he  is  allegedly  still  up  to  his  old  tricks.  Last  month,  he  was  arrested 
by  FBI  agents  in  Philadelphia  and  charged  once  again  with  defrauding  health  insur- 
ers for  millions  of  dollars  by  filing  claims  for  procedures  that  were  never  performed. 
Bail  was  set  at  $2  million  and  he  is  currently  awaiting  trial. 

According  to  the  U.S.  Attorney  in  Philadelphia,  since  1974,  this  physician  has  had 
a  total  of  seven  arrests  and  five  convictions  for  fraud  in  New  York,  Connecticut,  and 
Texas.  Despite  his  record,  four  years  ago  he  was  able  to  get  his  Pennsylvania  physi- 
cian's license  reinstated.  He  might  very  well  still  be  in  Dusiness  today  if  a  former 
patient,  who  was  angry  about  the  false  billings,  hadn't  agreed  to  go  undercover. 

How  was  this  physician,  with  his  long  record  of  arrests  and  convictions  for  fraud, 
able  to  continue  to  perpetrate  the  same  kinds  of  schemes  against  the  health  care 
system?  Why  weren't  his  blatantly  fraudulent  activities  detected  earlier?  How  could 
he  get  a  previously  suspended  license  reinstated  in  one  state  when  he  had  been  con- 
victed for  fraud  in  three  others? 

The  vast  maiority  of  health  care  providers  are  honest  and  dedicated  professionals, 
but  the  alleged  activities  of  this  physician  is  typical  of  the  "bad  apples  that  threat- 
en to  corrupt  the  entire  system. 

Therefore,  as  Congress  continues  its  work  on  omnibus  crime  legislation  and  crafts 
health  care  reform,  the  answers  to  these  questions  reveal  fiaws  in  our  health  care 
system  that  we  simply  cannot  afi'ord  to  ignore. 

For  the  past  year,  under  my  direction  the  Minority  Staff  of  the  Senate  Special 
Committee  on  Aging  has  investigated  the  growth  of  fraud  and  abuse  in  the  U.S. 
health  care  system  and  has  worked  to  identify  deficiencies  in  current  federal,  state, 
and  private  sector  efforts  to  combat  these  crimes.  To  demonstrate  the  scope  of  the 
outrageous  fraudulent  behavior  currently  plaguing  the  health  care  system,  this  re- 
port will  detail  recent  cases  in  which  individuals  and  companies  have  been  either 
indicted,  convicted  or  fined.  Those  cases  that  have  been  adjudicated  represent  the 
tip  of  the  iceberg  of  what  has  come  to  light — many  more  go  undetected  or  are  still 
under  investigation.  For  example,  in  the  area  of  home  health  care  fraud,  the  New 
York  Special  Prosecutor  states  that  "We've  just  scratched  the  surface."  The  Minority 
staff  is  continuing  its  investigation  of  the  areas  of  abuse  identified  in  this  report, 
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and  will  issue  a  series  of  reports  on  particular  industries  engaged  in  abusive  prac- 

In  addition,  this  report  will  examine  emerging  trends,  patterns  of  abuse,  and 
types  of  tactics  used  by  fraudulent  providers;  the  inadequacy  of  current  law  and  en- 
forcement resources  and  the  need  for  better  coordination;  and  how  the  move  toward 
managed  care  presents  new  and  different  opportunities  for  unscrupulous  providers 
to  defraud  the  system.  And  finally,  the  report  will  offer  recommendations  for  cor- 
recting the  current  deficiencies  in  the  system  that  allow  fraud  and  abuse  to  flourish. 

According  to  the  General  Accounting  Office,  each  year  as  much  as  10  percent  of 
total  health  care  costs  are  lost  to  fraud  and  abuse.  With  annual  health  care  costs 
in  the  United  States  now  exceeding  $1  trillion,  fraud  and  abuse  is  costing  taxpayers 
and  policyholders  about  $100  billion  each  year.  Over  the  last  five  years,  estimated 
losses  from  health  care  fraud  and  abuse  totaled  about  $418  billion— or  almost  four 
times  as  much  as  the  entire  savings  and  loan  crisis  has  cost  to  date.  With  amounts 
this  large  at  stake,  we  simply  cannot  afibrd  to  wait  any  longer  to  toughen  our  re- 
sponse to  health  care  fraud. 

We  would  like  to  thank,  among  others,  the  Office  of  Inspector  General  of  the  De- 
partment of  Health  and  Human  Sendees,  the  Department  of  Justice,  the  Federal 
Bureau  of  Investigation,  the  Drug  Enforcement  Administration,  the  Postal  Inspec- 
tion Service,  the  National  Association  of  Attorneys  General,  the  Medicaid  Fraud 
Control  Units,  and  the  General  Accounting  Office,  as  well  as  numerous  health  care 
industry  representatives,  for  their  assistance  with  this  investigation  and  report. 

II.  Background 

CURRENT  LAW:  HOW  THE  GOVERNMENT  INVESTIGATES  AND  PROSECUTES  HEALTH  CARE 
FRAUD  AND  ABUSE  VIOLATIONS 

A.  Brief  Overview  of  Health  Care  Fraud  and  Abuse  Statutes 

A  number  of  Government  health  care  programs  are  regular  targets  for  fraud. 
Medicaid  is  financed  jointly  by  the  federal  and  state  governments  with  states  con- 
tributing up  to  50  percent  of  the  program's  funding.  Medicare  is  a  federal  program 
financed  by  a  combination  of  federal  payroll  taxes,  general  revenues  and  beneficiary 
premiums.  Other  government-sponsored  programs  include  benefits  provided  to  fed- 
eral employees,  retired  and  active  military  and  dependents,  and  veterans.  Although 
government  health  care  programs  are  often  targeted,  many  unscrupulous  providers 
are  indiscriminant  about  who  pays. 

As  this  report  illustrates,  health  care  fraud  and  abuse  encompasses  a  wide  range 
of  practices  including  overcharging  for  services,  billing  for  services  not  rendered,  and 
rendering  services  that  are  unnecessary  or  inappropriate.  Paying  kickbacks  to  phy- 
sicians for  referring  patients  and  routinely  waiving  copayments  or  deductibles  from 
patients  are  also  considered  fraudulent  activities  by  the  Medicare  and  Medicaid  pro- 
grams. Because  kickbacks  constitute  payments  to  induce  services,  they  increase  in- 
surers' vulnerability  to  claims  for  unnecessary  services.  By  forgiving  patient 
copayments  and  billing  an  insurer  directly,  unscrupulous  providers  may  be  able  to 
misrepresent  services  rendered  without  the  patient's  knowledge. 

While  there  currently  is  no  specific  federal  health  care  fraud  statute,  Justice  De- 
partment prosecutors  do  use  traditional  criminal  and  civil  authorities,  including 
mail  and  wire  fraud  statutes,  the  False  Claims  Act,  and  false  statements  statutes 
to  prosecute  health  care  fraud  and  abuse. 

There  are  also  criminal  statutes  directed  specifically  to  prevent  fraud  and  abuse 
within  Federal  health  care  programs.  Such  authorities  include  criminal  penalties  for 
false  claims  and  statements  specifically  involving  the  Medicare  and  Medicaid  pro- 
grams, and  the  Medicare  and  Medicaid  anti-kidcback  statute.  The  anti-kickback 
statute  prohibits  an  individual  or  entity  from  ofiering,  paying,  soliciting,  or  receiving 
remuneration  with  the  intent  to  induce  Medicare  or  Medicaid  program  business. 

The  Department  of  Health  and  Human  Services'  (HHS)  Inspector  General  (IG)  is 
responsible  for  imposing  the  majority  of  health  care  administrative  sanctions  au- 
thorized under  the  Social  Security  Act.  The  Omnibus  Budget  Reconciliation  Act  of 
1981  specifically  authorized  the  IG,  acting  on  behalf  of  the  Department,  to  impose 
civil  monetary  penalties  and  assessments  against  health  care  providers  who  have 
filed  false  or  improper  claims  for  reimbursement  under  the  Medicare,  Medicaid,  or 
Maternal  and  Child  Health  Block  Grant  programs.  The  law  authorizes  penalties  of 
up  to  $2,000  for  each  false  claim,  and  an  assessment  of  up  to  twice  the  amount  im- 
properly claimed  by  the  health  care  provider.  The  law  provides  a  major  deterrent 
to  fraudulent  and  abusive  activity. 

The  Medicare  and  Medicaid  Patient  and  Program  Protection  Act  of  1987  further 
increased  the  Department's  authority  to  exclude  both  individuals  and  entities  from 
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from  participation  in  Medicare  and  State  health  care  programs  for  fraudulent  activi- 
ties. It  amended  the  existing  mandatory  and  enacted  new  discretionary  (permissive) 
exclusion  authorities.  The  mandatory  provisions  cover  program-related  and  patient 
abuse  convictions  and  require  program  exclusions  of  no  less  than  5  years. 

The  permissive  provisions  cover  a  variety  of  offenses  including  convictions  for 
fraud,  loss  of  a  license,  and  kickbacks.  Once  a  decision  has  been  made  to  impose 
an  exclusion,  the  provider  is  given  notice  and  advised  of  the  right  to  request  a  hear- 
ing before  an  administrative  law  judge  (ALJ).  If  the  provider  is  dissatisfied  with  the 
ALJ's  decision,  he  may  request  review  by  the  Departmental  Appeals  Board  and,  if 
still  dissatisfied,  may  take  his  case  to  U.S.  District  Court. 

Program  exclusions  or  civil  penalties  are  often  the  appropriate  remedy  to  be  uti- 
lized to  address  health  care  fraud  and  abuse. 

The  HHS  Inspector  General  refers  investigative  findings  directly  to  the  Depart- 
ment of  Justice  or  individual  U.S.  Attorneys  for  possible  criminal  or  civil  prosecu- 
tion. Once  the  Department  of  Justice  has  completed  or  declined  criminal  or  civil 
prosecution,  HHS  can  consider  imposing  administrative  sanctions.  Successful  pros- 
ecutions may  take  years,  involve  an  investment  of  considerable  staff  time  and  re- 
sources and,  in  some  cases,  may  never  result  in  actual  recovery  of  federal  he£dth 
care  dollars  lost  to  fraud. 

B.  "Divided  We  Fall" 

LAW  ENFORCEMENT  AGENCIES  SUFFER  FROM  OVERLAPPING  AND  UNCLEAR 

JURISDICTION 

The  responsibility  for  investigating  and  prosecuting  health  care  fraud  and  abuse 
is  currently  dispersed  among  many  agencies  at  both  the  federal  and  state  levels. 
The  HHS  IG  and  the  FBI,  the  two  federal  law  enforcement  agencies  with  primary 
jurisdiction  in  health  care  anti-fraud  efforts,  each  devote  between  222  and  228  full- 
time  equivalent  (FTE)  positions  to  health  care  fraud  investigations. 

More  than  4  billion  claims  are  processed  annually.  Although  the  IG  has  authority 
over  only  federal  health  programs,  the  FBI  has  plenary  authority  for  all  health  care 
plans — that  means  less  than  450  federal  FTE's  are  devoted  to  investigating  alleged 
improprieties  in  federal  public  health  programs,  which  represent  40  percent  of  the 
nation's  health  care  bill,  and  to  investigating  over  1,000  private  payers.  Thus,  the 
two  predominant  health  care  anti-fraua  enforcement  agencies  have  only  one  FTE 
per  approximately  8,890,000  claims.  Agencies  with  some  jurisdiction  in  anti-fraud 
and  abuse  enforcement  efforts  are  as  foil  lows: 

•  The  Inspector  General  of  the  Department  of  Health  and  Human  Services  audits 
and  investigates  health  care  providers  accused  of  fraud  against  federally-sponsored 
programs,  primarily  Medicare  and  Medicaid.  It  is  authorized  to  conduct  civil,  admin- 
istrative and  criminal  investigations  of  frauds  associated  with  the  federal  program. 
The  Federal  Bureau  of  Investigation  has  plenary  authority  to  investigate  all  health 
care  fraud  offenses  and  includes  all  victims  of  the  crime,  whether  against  Federal 
programs  or  private  insurance  companies,  business  entities  or  individuals.  Allega- 
tions of  criminal  conduct  in  the  health  care  industry,  at  the  onset,  are  presented 
to  the  U.S.  Attorney's  ofiice  for  a  prosecutive  opinion.  Based  on  the  U.S.  Attorney's 
decision,  the  FBI  either  proceeds  with  the  investigation  or  closes  the  case. 

•  The  Drug  Enforcement  Administration  monitors  and  investigates  the  diversion, 
misuse,  and  abuse  of  pharmaceutically  controlled  narcotic  substances. 

•  The  Department  of  Justice  combats  health  care  fraud  by  pursuing  criminal  or 
civil  proceedings  when  appropriate.  Even  if  health  care  fraua  does  not  constitute 
criminal  activity,  the  Justice  Department  may  try  to  recover  damages  by  seeking 
the  payment  of  civil  penalties  and  restitution.  Exclusions,  suspensions  or  adminis- 
trative civil  penalties  are  still  within  the  purview  of  the  Department  of  Health  and 
Human  Services'  Inspector  General. 

•  The  Food  and  Drug  Administration  regulates  the  prescription  drug  market  for 
noncontrolled  prescription  medications  as  well  as  certain  medical  dovices. 

•  The  Postal  Insp)ection  Service  enforces  a  number  of  statutes  which  allow  them 
to  take  action  against  fraudulent  practices  involving  the  use  of  the  mails  (the  crimi- 
nal mail  fraud  statute  and  the  civil  postal  false  representations  statute).  Since  the 
majority  of  claims  filed  by  providers  (as  well  as  subsequent  payments)  flow  through 
the  mail,  the  Postal  Inspection  Service  is  an  active  component  of  health  care  fraud 
investigations. 

•  The  Inspector  General  of  the  Department  of  Labor  investigates  cases  involving 
workmen's  compensation  claims  or  fraud  in  health  plans  aoministered  by  labor 
unions. 
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The  Inspector  General  of  the  Office  of  Personnel  Management  investigates  when 
fraud  IS  suspected  in  federal  employee  health  plans,  to  which  the  federal  govern- 
ment contributes  billions  of  dollars  annually. 

•  The  Defense  Criminal  Investigative  Service  seeks  to  ensure  the  integrity  of  all 
AT^^ST?G^       Defense  programs,  including  the  military  health  care  system 


•  The  Inspector  General  of  the  Railroad  Retirement  Board  Office  handles  cases 
regarding  railroad  workers  fraud.  Forty-two  States  currently  operate  special  Medic- 
aid Fraud  Control  Units. 

The  Minority  committee  staff  fmds  that  agencies  authorized  with  primary  enforce- 
ment duty,  such  as  the  HHS  IG,  are  seriously  underfunded  and  are  urgently  in  need 
of  additional  resources  in  order  to  keep  pace  with  the  growth  in  the  health  fraud 
crime  problem.  Many  of  the  agencies  dedicated  to  this  elTort  are  stretched  thin  and 
are  unable  to  keep  pace  with  the  growing  number  of  claims  and  the  evolving  rela- 
tionships of  providers  and  entities  as  our  health  care  system  moves  more  toward 
a  managed  care  environment.  The  committee  staff  is  concerned  about  the  lack  of 
coordination  and  unnecessary  duplication  of  efforts  among  agencies  with  overlap- 
ping jurisdiction. 

Historically,  turf  battles  have  existed,  potentially  undermining  investigations  and 
cases.  A  muddled  chain  of  command  and  the  decentralized  nature  of  some  health 
care  fraud  investigations  allow  many  fraudulent  actors  to  perpetrate  their  schemes 
without  detection.  Recently,  health  care  fraud  working  groups  have  formed  at  the 
national,  regional  and  local  levels.  Many  of  these  groups  include  federal  and  state 
prosecutors  and  investigators  from  FBI,  HHS  IG,  Medicaid  Fraud  Control  Units, 
and  other  agencies.  We  have  found  that  where  a  task  force  or  working  group  exists 
to  coordinate  investigations  of  a  specific  fraudulent  or  abusive  practice,  the  overall 
investigation  and  prosecutorial  effort  are  positively  affected. 


As  stated  above,  the  GAO  estimates  that  fraud  and  abuse  accounts  for  as  much 
as  10  percent  of  U.S.  health  care  spending.  With  health  care  costs  approaching  $1 
trillion,  approximately  $100  billion  will  be  lost  to  fraud  and  abuse  annually.  The 
FBI  calculates  that  fraud  accounts  for  between  3  percent  and  as  much  as  15  percent 
of  total  health  care  spending,  costing  the  United  States  tens  of  billions  of  dollars 
each  year.  Despite  the  enormity  of  the  problem,  GAO  concludes  that  only  a  small 
fraction  of  the  fraud  and  abuse  committed  against  the  health  care  system  is  identi- 
fied. 

Those  instances  that  have  been  detected  have  involved  substantial  sums  of 
money,  risked  patients'  health  and  lives,  diverted  scarce  resources,  and  contributed 
significantly  to  national  health  care  costs.  In  addition  to  these  tangible  costs,  health 
care  fraud  and  abuse  by  providers  can  dangerously  erode  the  trust  of  patients  in 
the  quality  and  integrity  of  the  health  care  system.  The  cases  described  in  this  re- 
port are  cases  which  are  based  on  either  recent  convictions,  indictments  or  fines  so 
as  to  not  disrupt  or  prejudice  ongoing  investigations  which  may  result  in  future  con- 
victions. The  committee  staff  is,  however,  continuing  its  investigation  of  ongoing 
cases. 

A.  Durable  Medical  Equipment  (DME) 

Over  the  past  several  years,  the  durable  medical  equipment  industry  has  been  re- 
peatedly cited  as  a  major  source  of  fraudulent  and  abusive  practices  in  the  health 
care  system.  Ongoing  investigations  by  the  Minority  committee  staff  revealed  shock- 
ing evidence  of  unscrupulous  DME  sales  practices,  often  resulting  in  the  sale  of  un- 
necessary, overpriced,  and  even  dangerous  equipment  to  Medicare  beneficiaries. 

While  the  DME  industry  has  recently  taken  steps  to  stamp  out  abuse,  our  current 
investigation  of  health  care  fraud  cases  has  concluded,  unfortunately,  that  major 
abuses  continue  to  occur  within  this  industry.  The  overwhelming  majority  of  the  na- 
tion's more  than  160,000  DME  suppliers  are  dedicated  and  honest  professionals,  but 
the  rapid  growth  and  sheer  size  of^the  industry  has  greatly  increased  the  potential 
for  fraud  and  abuse.  Our  investigation  reveals  that  not  only  do  these  problems  con- 
tinue to  plague  the  Medicare  program,  but  they  are  being  replicated  not  only  in 
Medicaid,  but  in  private  insurance  programs  as  well. 

DME  providers  are  not  required  to  be  certified  or  licensed.  In  fact,  until  recently, 
they  have  not  had  to  meet  any  kind  of  standards  whatsoever.  Medicare  carrier  over- 
sight of  suppliers  has  also  been  lax.  Most  carriers  do  not  keep  track  of  their  suppli- 
ers, and  their  billing  numbers  are  rarely  cancelled,  even  when  the  supplier  has  been 
excluded  from  the  Medicare  program.  Insufficient  carrier  oversight  also  enables  sup- 
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pliers  to  be  issued  multiple  billing  numbers,  allowing  them  to  double  bill,  overbill, 
or  avoid  being  caught  for  fraudulent  activities, 

Lai^ely  as  a  result  of  Congressional  pressure,  the  Health  Care  Financing  Admin- 
istration (HCFA)  has  taken  some  action  to  curb  fraud  and  abuse  in  the  Medicare 
DME  program.  HCFA  has  reduced  the  number  of  Medicare  carriers  processing  DME 
claims  from  34  to  4,  which  should  bring  greater  uniformity  and  consistency  to  cov- 
erage and  payment  decisions.  In  addition,  all  claims  must  now  be  submitted  to  the 
carrier  serving  the  area  where  the  beneficiary  resides  and  uses  the  item,  thus  elimi- 
nating the  ability  of  suppliers  to  engage  in  '  carrier  shopping"  to  locate  the  carriers 
paying  the  hi^est  reinibursement  rates  in  order  to  get  the  b«st  price  for  their  over- 
pricea  items. 

These  new  requirements  are  a  step  in  the  right  direction,  however.  Medicare  and 
Medicaid  clearly  remain  vulnerable  to  abuse,  and  there  is  more  that  we  can  and 
should  do  to  strengthen  the  participation  requirements  and  administrative  and  pay- 
ment policies  for  durable  medical  equipment. 

Specific  areas  of  abuse  by  DME  suppliers  include  billing  Medicare  and  Medicaid 
for  inferior  products,  billing  for  items  never  provided,  pajdng  kickbacks  to  physi- 
cians for  referring  patients  to  DME  suppliers,  forging  physician  signatures  or  fal- 
sifying  prescriptions  for  equipment,  and  tainting  health  care  products. 

INFERIOR  PRODUCTS:  The  problem  of  selling  inferior  products  at  inflated 
prices  is  an  ongoing  problem  that  this  industry  still  has  not  cleaned  up. 

•  A  DME  supplier  in  Texas  defrauded  Medicare  of  over  $1  million  by  charg- 
ing Medicare  for  "body  jackets,"  when  what  he  actually  provided  were  wheel- 
chair pads.  Legitimate  custom-fit  orthotic  body  jackets  are  used  to  treat  injuries 
such  as  vertebra  fractures  and  compressions  or  to  aid  in  healing  following  sur- 
gery on  the  spine.  A  wheelchair  pad  is  a  cushioned  seating  support  for  the 
wheelchair.  This  supplier  billed  Miedicare  close  to  $1,300  for  eacn  pad,  which 
actually  cost  between  $50  to  $100  to  manufacture — representing  a  mark-up  to 
Medicare  of  as  much  as  2,500  percent. 

•  Body  jacket  scams  have  become  increasing  popular,  prompting  the  HHS  IG 
recently  to  conduct  an  inspection  to  determine  whether  Medicare  was  being  ap- 
propriately billed  for  orthotic  body  jackets.  The  Medicare  claims  paid  remained 
relatively  steady  until  1990.  Then,  the  number  of  claims  submitted  to  Medicare 
skyrocketed  6,400  percent  bv  the  end  of  FY  1992— from  275  claims  in  1990  to 
17,910  claims  in  1992.  Total  allowed  charges  also  increased  significantly,  from 
$217,000  in  1990  to  $18  million  in  1992— an  8,200  percent  increase. 

The  IG  found  that  95  percent  of  the  jacket  claims  filed  in  a  one  year  period 
were  for  "jackets"  which  did  not  meet  the  construction  and  medical  necessity 
reouirements  to  be  reimbursed  by  Medicare.  According  to  the  IG,  an  orthotic 
body  jacket  costs  only  approximately  $100  to  manufacture,  while  Medicare  pays 
approximately  $800  for  tnis  item.  In  1991,  total  Medicare  payments  for  jacKets 
that  did  not  meet  construction  and  medical  necessity  requirements  exceeded  $7 
million. 

Medicare  requires  that  a  patient's  physician  complete  a  prescription — known 
as  a  "Certificate  of  Medical  Necessity"  (CMN)  before  a  DME  can  be  approved 
for  payment.  The  IG  found  that  the  body  jackets  were  marketed  by  salespersons 
before  the  CMN's  were  completed  by  physicians.  Typically,  DME  salespersons 
marketed  their  devices  to  nursing  homes  for  use  by  their  residents. 

The  IG  found  that  salespersons  presented  their  products  to  nursing  home  di- 
rectors and  physical  therapists  as  restraint  alternatives  to  help  patients  sit  up- 
right in  wheelchairs.  When  a  patient  agreed  to  purchase  a  device,  salesmen  ei- 
ther completed  the  CMN  or  gave  nursing  home  staff  the  proper  wording  to  use 
and  they  completed  the  CMN.  The  nursing  home  staff  then  sent  it  to  a  physi- 
cian for  signature.  This  practice  in  itself  is  strictly  illegal  because,  under  cur- 
rent law,  physicians — not  suppliers — are  required  to  complete  the  CMN. 

To  market  this  non-legitimate  device  as  an  "orthotic  body  jacket,"  DME  sup- 
pliers took  advantage  of  nursing  homes'  desires  for  restraint  alternatives.  They 
also  took  advantage  of  the  fact  that  these  primarily  Medicare  and  Medicaid  pa- 
tients did  not  have  to  pay  out-of-pocket  for  the  products  and  also  of  the  fact  that 
physicians  are  often  far  too  lax  in  their  attention  to  the  CMS  requirements. 
BILLING  FOR  ITEMS  NEVER  PROVIDED:  Our  investigation  found  that  there 
are  still  many  cases  of  sham  companies  billing  for  products  that  are  never  delivered. 
This  is  particularly  a  problem  when  nursing  home  residents  are  targeted  for  the 
sale  of  items  that  they  never  receive  and,  in  some  instances,  never  even  ordered. 

•  The  manager  of  a  California  DME  company  billed  Medi-Cal,  in  iust  less 
than  seven  months,  for  more  than  $500,000  for  merchandise  allegedly  aelivered 
to  needy  beneficiaries.  In  fact,  the  company  was  supplying  nothing  and  the 
beneficiaries  had  no  actual  medical  need  for  any  of  the  supplies.  An  audit  re- 
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vealed  that  the  operation  was  a  virtual  sham  from  its  inception,  and  that  the 
company  had  never  even  purchased  an  inventory  of  supplies  from  which  deliv- 
eries could  have  been  made.  All  Medi-Cal  monies  that  were  received  were  pock- 
eted by  the  owner  who  used  the  funds  to  support  a  heavy  gambling  habit. 

•  A  search  warrant  was  recently  issued  in  New  Yoric  after  a  number  of  Medi- 
care beneficiaries  complained  to  their  local  carrier  that  they  never  received  du- 
rable medical  equipment  listed  on  their  Explanation  of  Medicare  Benefits  form 
as  having  been  delivered  to  them  by  a  New  Yoric  DME  company.  Instead  the 
company  often  provided  non-reimbursable  substitute  items,  such  as  angora  un- 
derwear, power  massagers,  air  conditioners  and  microwaves,  in  order  to  induce 
the  beneficiaries  to  give  them  their  Medicare  number. 

Medicare  beneficiaries  would  contact  the  DME  company  and  its  sales  rep- 
resentatives to  learn  how  they  could  obtain  the  "free"  household  items.  After  re- 
ceiving telephone  calls  from  the  beneficiaries,  the  sales  representatives  would 
then  visit  them  in  their  homes  and  show  them  household  items  from  a  catalog. 
More  expensive  reimbursable  durable  medical  equipment,  such  as  hospital  beds, 
wheelchairs,  and  patient  lifts,  which  were  never  delivered  would  then  be  billed 
to  the  carrier  using  the  beneficiaries'  Medicare  numbers. 

It  is  estimated  that  Medicare  overpaid  $1.5  million  for  the  items,  but  this  fig- 
ure is  only  based  on  those  beneficiaries  who  complained  to  their  carrier.  The 
DME  company  is  also  accused  of  conducting  an  elaborate  money  laundering 
scheme  in  order  to  obscure  the  proceeds  of  the  Medicare  fraud. 
KICKBACKS:  Under  the  Medicare  and  Medicaid  anti-kickback  statute,  it  is  illegal 
to  order  or  pay  a  profit  distribution  to  phvsicians  to  deliberately  induce  them  to 
refer  business  under  Medicare  or  any  State  health  care  program.  However,  the  prac- 
tice continues. 

•  A  cardiologist  has  been  charged  with  receiving  $125,000  in  kickbacks  from 
a  DME  company  for  referrals  that  enabled  the  company,  which  supplied  oxygen, 
and  respiratory  aids,  to  bill  government  programs  for  hundreds  of^ thousands  of 
doUars.  The  indictment  claims  the  doctor  received  kickbacks  in  the  form  of  cash 
payments,  jewelry,  and  other  gifts  in  exchange  for  referrals. 

•  A  group  of  Florida  DME  companies  supplied  respiratory  equipment  to  Med- 
icare feneficiaries  without  any  prior  physical  examinations  oi  the  patients  or 
authorization  for  the  equipment.  After  the  companies  delivered  the  equipment, 
they  paid  kickbacks  to  physicians  who  agreea  to  write  prescriptions  lor  the 
equipment  and  medication,  without  ever  seeing  the  patients.  The  companies 
then  used  the  prescriptions  as  supporting  documentation  to  obtain  over  $5.2 
million  in  Medicare  reimbursements. 

ITEM  NOT  MEDICALLY  NECESSARY/FORGING  OR  FALSIFYING  CERTIFI- 
CATES OF  MEDICAL  NECESSITY:  Durable  medical  equipment  is  reimbursable  by 
Medicare  and  Medicaid  only  if  prescribed  by  physicians  as  medically  necessary.  Un- 
scrupulous suppliers  circumvent  this  requirement  through  aggressive  sales  practices 
such  as  telemarketing,  pressuring  physicians  into  signing  CMN's,  persuading  physi- 
cians to  act  in  complicity  with  a  fraudulent  scheme,  or  forging  physician  signatures. 

•  Two  New  Yoric  DME  owners  stole  $1.45  million  from  the  New  York  State 
Medicaid  program  by  repeatedly  billing  for  expensive  orthotic  back  supports 
that  were  never  prescribed  by  physicians.  The  DME  sales  force  used  an  aggres- 
sive personal  solicitation  and  telemarketing  campaign,  offering  free  "angora  un- 
derwear^ to  Russian  immigrants  in  Brooklyn,  in  exchange  for  their  Medicaid 
I.D.  numbers.  The  State  was  then  charged  for  costly  medical  supplies  that  were 
never  authorized  by  doctors  and  only  rarely,  if  ever,  delivered  to  patients.  As 
described  in  a  previous  case,  angora  underwear  was  again  used  as  an  induce- 
ment to  obtain  beneficiaries'  Medicaid  numbers. 

•  The  sales  team  recruited  the  Medicaid  recipients  in  the  streets  with  prom- 
ises of  the  free  underclothes,  and  then  billed  Medicaid  for  high-priced,  medically 
unnecessary  orthotic  back  supports — charging  nearly  $400  per  claim.  One  of  the 
owners  also  pleaded  guilty  to  stealing  an  additional  $300,000  over  two  years  by 
submitting  numerous  false  reimbursement  claims  from  another  DME  company 
by  stating  that  the  company  had  provided  hundreds  of  Medicaid  patients  with 
oxygen  concentrators  and  nebuhzers  that  were  similarly,  in  fact,  never  ordered 
by  physicians. 

The  owner  of  a  DME  company  in  New  York  was  sentenced  to  five  months  in 
iail  for  Medicare  fraud  and  ordered  to  pay  $100,000  in  restitution  for  falsifying 
blood  tests  to  justify  claims  for  oxygen  equipment  and  inflating  hours  of  oxygen 
use  to  obtain  higher  reimbursement. 

•  In  Florida,  an  investigation  of  physicians,  middlemen  and  DME  companies 
involved  in  selling  and  buying  Certificates  of  Medical  Necessity  led  to  indict- 
ments and  imprisonment.  One  physician  was  sentenced  for  selling  the  certifi- 
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cates  for  patients  he  neither  examined  nor  treated,  knowing  full  well  they 
would  be  used  in  filing  Medicare  claims.  Other  individuaJs  and  companies  are 
also  under  indictment  as  part  of  the  overall  investigation. 

B.  Other  Practices  of  Suppliers 

UNBUNDLING  AND  UPCODING:  Unbundling  is  the  practice  through  which  pro- 
viders submit  bills  piecemeal  rather  than  for  the  procedure  or  product  as  a  whole. 
These  illegal  practices  add  enormous  costs  to  the  public  health  care  programs. 
Upcoding  is  the  process  of  billing  for  a  service  by  using  a  reimbursement  code  for 
a  similar  but  more  complicated  service.  This  results  in  a  higher  reimbursement  to 
the  provider. 

•  The  case  of  a  Pennsylvania  DME  company  illustrates  how  providers  have 
used  the  techniques  of  "unbundling"  and  upcoding"  to  defraud  Medicaid.  The 
DME  company  billed  Medicaid  for  incontinence  liners"  when  it  was  in  fact  pro- 
viding residents  of  a  youth  home  and  elderly  nuns  in  a  convalescent  home  with 
disposable  washcloths.  The  supply  company  misrepresented  the  products  sup- 
plied in  order  to  receive  a  higner  reimbursement.  During  interviews  at  the 
homes,  investigators  also  discovered  considerable  amounts  of  durable  medical 
equipment  supplied  by  the  same  DME  outfit,  including  wheelchairs,  geriatric 
chairs,  and  accessories. 

•  A  review  of  the  Medicaid  bills  submitted  revealed  that  the  wheelchairs,  par- 
ticularly the  motorized  ones,  had  been  "unbundled":  the  supplier  was  bill  [mg 
separately  for  components  of  a  wheelchair  that  are  generally  provided  as  stand- 
ard items.  The  supplier  also  billed  for  more  expensive  equipment  than  was  actu- 
ally provided.  Company  owners  were  convicted  for  this  fraud. 

•  Our  investigation  revealed  several  fraudulent  billing  schemes  involving  re- 
imbursement for  incontinence  supplies.  For  example,  a  husband  and  wife  in 
Michigan  allegedly  stole  more  than  $25  million  from  Medicare  in  false  claims 
for  providing  incontinence  supplies  for  nursing  home  patients.  Each  time  the 
Medicare  carrier  initiated  proceedings  to  review  claims  before  paying  them,  the 
couple  allegedly  incorporated  a  new  billing  company  in  order  to  avoid  detection 
by  Medicare. 

TAINTING  OF  HEALTH  CARE  PRODUCTS:  Our  investigation  also  revealed  in- 
stances in  which  Medicare  and  private  insurers  have  been  billed  for  products  that 
pose  potentially  serious  risks  to  patients,  such  as  through  the  sale  of  "tainted"  prod- 
ucts. 

•  A  former  pharmaceutical  salesman  who  was  the  owner  of  a  company  that 
distributed  human  heart  cardiac  pulse  generators  and  human  heart  pulse  gen- 
erator leads  was  convicted  of  altering  and  misbranding  expired  pacemaker 
boxes  to  make  the  product  appear  new.  By  the  owner's  estimate,  over  an  eight- 
year  period,  he  sold  about  $6  million  worth  of  pacemakers. 

Former  employees  testified  he  oflen  acquired  low  cost  older  models  that  were 
near  expiration  and  relabeled  them — a  process  that  meant  not  only  implanting 
pacemEikers  with  older  batteries  but  also  jeopardizing  the  devices'  sterility  and 
putting  the  patient  at  risk  of  infection.  In  addition,  accounts  stated  when  au- 
thorities raided  the  owner's  office,  they  found  a  number  of  bloody  pacemakers, 
raising  suspicions  he  was  reselling  devices  that  had  been  surgically  removed 
from  other  patients  or  even  from  corpses.  One  former  employee  said  she  saw 
him  wash  off  a  pacemaker  battery  with  tap  water.  Other  problems  discovered 
included  implanting  devices  with  lapsed  expiration  dates,  improper  sterilization, 
recycling  pacemakers,  mislabeling  pacemakers  intended  for  "animal  use  only" 
and  mislabeling  standard  units  as  "high  output"  units. 

The  owner  also  provided  a  variety  of  kickbacks  to  attending  physicians,  cardi- 
ologists and  surgeons  to  induce  them  to  implant  adulterated,  misbranded,  or  ex- 
pired pacemakers  into  their  patients.  The  physicians  were  given  entertainment 
tickets,  vacation  trips,  office  medical  equipment,  the  services  of  prostitutes  and 
cash  for  using  the  heart  devices. 

According  to  the  Department  of  Health  and  Human  Services'  Inspector  Gen- 
eral, a  retired  electrician  from  Chicago  had  a  "mystery  pacemaker  implanted 
in-his  chest.  The  brand,  serial  number,  and  even  the  expiration  date  of  his  pace- 
maker or  the  lead  attached  to  his  heart  could  not  be  determined.  The  patient 
did  not  know  his  pacemaker  was  subject  to  failure,  which  might  require  a  pace- 
maker replacement  operation  with  all  the  accompanying  risks  of  further  sur- 
gery. The  patient's  cardiologist  admitted  that  he  received  the  services  of  a  pros- 
titute, a  trip  to  Hawaii  and  other  types  of  kickbacks  from  the  pacemaker  dealer. 
To  date,  ten  individuals  have  pleaded  guilty  to  the  scheme  and  the  owner  has 
been  given  a  6  year  term  of  imprisonment. 
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C.  Psychiatric  Services 

Our  investigation  has  concluded  that  a  growing  area  of  health  care  fraud  exists 
in  the  delivery  of  psychiatric  and  psychotheraoy  services,  including  those  provided 
by  hospitals,  clinics  and  private  practitioners.  Our  review  of  recent^  completed  and 
ongoing  criminal  investigations  indicates  that  psychiatric  and  psychological  services 
are  rife  with  abuse,  particularly  in  the  following  areas:  billing  for  "phantom"  psycho- 
therapy sessions;  billing  for  excessively  long  hospital  stays  for  inpatient  psychiatric 
care;  providing  kickbacks  to  physicians;  and  grossly  inflating  the  number  of  psycho- 
therapy hours  provided  in  order  to  reap  thousands  of  dollars  in  overpayments  from 
Medicare  or  private  insurers. 

PHANTOM  SESSIONS:  We  have  found  a  significant  increase  in  cases  involving 
the  illegal  practice  of  billing  for  psychiatric  and  psychotherapy  sessions  that  never 
took  place. 

•  A  New  Yori^  Community  Center  director  was  indicted  for  steaUng  almost 
$800,000  by  fraudulently  bilhn^  the  State  for  over  25,000  "phantom*^  psycho- 
therapy sessions  Medicaid  recipients  never  actually  participated  in  and  for  fal- 
sifying patients'  medical  records  to  cover  up  the  thefl.  To  perpetrate  the  scheme, 
the  center  director  offered  inducements  like  free  food  to  attract  thousands  of 
Medicaid  beneficiaries  to  the  Center. 

Afler  obtaining  the  Medicaid  recipients'  names  and  LD.  numbers,  the  director 
allegedly  used  the  Medicaid  provider  number  of  a  psychiatrist  to  bill  for  tens 
of  thousands  of  these  "phantom"  sessions.  The  billings  were  so  excessive  that 
the  staff  psychiatrist  would  have  had  to  work  well  over  24  hours  a  day  to  han- 
dle the  number  of  visits  claimed,  yet  the  scheme  continued  for  over  three  years 
before  being  detected  and  stopped. 

•  In  a  similar  case,  physician-owners  of  a  psychiatric  clinic  in  New  York  were 
sentenced  for  stealing  more  than  $1.3  million  from  the  State  Medicaid  program 
by  fraudulently  billing  the  State  for  over  50,000  "phantom"  psychotherapy  ses- 
sions never  given  to  Medicaid  recipients.  They  were  also  charged  with  conspir- 
ing to  falsify  patient  medical  records  to  cover  up  the  thefl. 

The  doctors  had  paid  neighborhood  "steerers"  illegal  kickbacks  of  $10  to  $15 
per  session  to  bring  in  new  patients.  Once  inside  the  clinic,  the  Medicaid  bene- 
ficiaries (often  drug  addicts)  would  sit  together  in  a  big  room,  watch  television, 
fill  out  so-called  homework  assignments,  eat  a  meal,  sometimes  talk  briefly  to 
a  doctor,  and  then,  before  leaving,  receive  a  few  doUars  cabfare  and  prescrip- 
tions for  drugs  like  Valium.  The  physicians  saw  patients  on  a  twice-weekly 
basis,  but  billed  Medicaid  for  four  to  seven  visits  per  week,  as  well  as  for  dates 
before  the  recipients  ever  even  set  foot  in  the  clinic.  They  also  billed  for  visits 
when  the  only  licensed  psychiatrist  on  staff  was  absent  from  the  offlce — oflen 
on  vacation  in  France  and  California. 
BILLING  FOR  EXCESSIVE  OR  UNNECESSARY  SESSIONS: 

•  A  Minnesota  psychiatrist  was  sentenced  to  prison  for  defrauding  Medicare, 
Medicaid  and  the  Department  of  Veterans  Affairs  by  billing  for  extensive  psycho- 
therapy sessions  with  individual  patients  in  nursing  homes  and  board  and  care  fa- 
cilities when  he  either  did  not  see  them  or  saw  them  only  in  groups  at  meals.  In 
addition,  his  medical  license  had  been  suspended  for  sexual  improprieties  with  pa- 
tients and  for  overprescribing  medications. 

•  A  Hawaii  clinical  psychologist,  working  as  a  marriage  and  family  counselor,  was 
accused  of  defrauding  the  Civilian  Medical  Health  Program  of  the  Uniformed  Serv- 
ices (CHAMPUS).  He  was  indicted  for  having  sexual  intercourse  with  some  of  his 
patients  and  then  seeking  payment  for  these  encounters  as  "therapy^  sessions.  He 
also  claimed  payment  for  therapy  sessions  which  never  took  place;  for  billing  indi- 
vidual sessions  as  joint  sessions  in  order  to  receive  higher  reimbursements;  and  for 
falsely  certifying  to  CHAMPUS  that  he  billed  and  collected  a  required  20% 
copayment  from  nis  patients  when  he  had,  in  fact,  advised  them  they  were  not  re- 
sponsible for  the  fee.  As  a  result,  his  patients  had  no  incentive  to  scrutinize  his  bil- 
lings, allowing  him  to  continue  his  fraud  against  CHAMPUS. 

•  A  Virginia  psychiatrist  was  recently  convicted  for  billing  different  insurers  for 
patient  counseling  sessions  that  never  occurred  or  whose  length  was  inflated  on  re- 
imbursement claims.  He  is  accused  of  defrauding  seven  insurers  including  Medicare, 
Medicaid  and  CHAMPUS.  He  was  sentenced  to  home  confinement  for  six  months, 
ordered  to  perform  community  service,  fined  $10,000  and  put  on  probation. 

•  A  record  $379  million  in  fines,  damages  and  penalties  will  be  paid  by  a  large 
health  care  corporation  for  kickbacks  and  fraud  at  its  psychiatric  and  substance 
abuse  hospitals  in  over  30  states.  The  corporation  agreed  to  plead  guilty  to  six 
counts  of  making  unlawful  payment  to  induce  doctors  to  refer  Medicare  and  Medic- 
aid patients  to  the  hospitals  and  one  count  of  conspiracy  to  defraud  the  United 
States.  Fraudulent  practices  included  admitting  and  treating  patients  unnecessarily. 
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keeping  patients  hospitalized  longer  than  necessary  in  order  to  use  up  insurance 
coverage,  billing  insurance  programs  multiple  times  for  the  same  service  and  billing 
when  no  service  was  actually  provided,  and  billing  Medicare  for  payments  made  to 
doctors  that  were  solely  intended  to  induce  referrals  of  patients  to  the  facilities. 

D.  Nursing  Homes 

The  investigation  revealed  a  considerable  number  of  cases  involving  direct 
targeting  of  nursing  home  patients  in  which  both  the  industries  that  supply  prod- 
ucts and  services  to  the  homes  and  the  owners  and  administrators  of  the  home  £ire 
involved  in  fraudulent  and  abusive  practices.  Nursing  home  owners  have  been  con- 
victed of  charging  personal  luxury  items  like  swimming  pools  to  Medicaid  cost  re- 
ports. HCFA,  the  HHS  IG,  and  the  Minority  committee  staff  are  continuing  to  inves- 
tigate nursing  homes  and  the  providers  of  rehabilitative  services  to  nursing  homes. 

•  A  Minnesota  speech  therapist  submitted  false  claims  to  Medicare  Tor  serv- 
ices provided  to  nursing  home  residents.  The  therapist  also  received  Medicaid 
payments  for  speech  therapy  he  never  actually  performed — and  the  investiga- 
tion revealed  that  he  had  been  paid  for  services  "rendered  to  patients"  several 
days  after  they  had  died.  He  was  also  observed  using  flash  cards  with  a  blind 
resident,  and  then  billing  for  reimbursement. 

•  The  owner  of  a  Pennsylvania  rehabilitation  service  was  indicted  for  alleg- 
edly operating  a  scheme  to  defraud  Medicare  by  submitting  false  claims  for 
speech  therapy  provided  to  oatients  in  nursing  homes.  The  owner  allegedly  told 
speech  therapists  to  recruit  Medicare  clients  even  though  he  knew  their  therapy 
would  not  be  covered  under  Medicare. 

Before  submitting  the  paperwork  for  reimbursement,  the  speech  therapists 
would  rewrite  their  patient  reports  so  that  they  would  appear  to  be  medically 
necessary  rehabilitation  services.  The  employees  then  allegedly  falsified  bills 
submitted  to  Medicare,  including  certifications  by  doctors  that  patients  needed 
continued  speech  therapy,  and  also  falsified  patients'  medical  records. 

•  A  Connecticut  nursing  home  owner  allegedly  overstated  expenses  in  reports 
for  Medicaid  reimbursement  over  a  five-year  period  resulting  in  an  overpayment 
by  the  State  of  almost  $400,000.  The  nursing  home  owner  edlegedly  arranged 
a  beneficial  financial  arrangement  with  a  leasing  corporation  to  procure  equip- 
ment. The  leasing  company  then  sold  or  leased  the  equipment  back  to  the 
owner  for  a  far  greater  cost  than  its  purchase  price.  The  nursing  home  was  ac- 
cused of  passing  on  these  costs  to  the  State  by  submitting  inflated  cost  figures 
and  in  order  to  obtain  a  higher  rate  of  Medicaid  reimbursement. 

•  A  supply  company  in  California  billed  Medicare  for  $5  million  for  post-sur- 
gery surgical  dressings  for  nursing  home  patients  who  had  never  even  had  sur- 
gery. Medicare  paid  numerous  nursing  homes  in  several  States  for  the  surgical 
dressings,  and  the  homes,  in  turn,  paid  a  percentage  to  the  supply  company. 

•  Nursing  home  operators  in  North  Carolina  and  Pennsylvania  have  been 
convicted  of  charing  personal  items  such  as  swimming  pools,  jewelry,  and  the 
family  nanny  to  Meoicaid  cost  reports. 

E.  Clinical  Laboratories 

Some  of  the  largest  health  care  fraud  convictions  and  settlements  to  date  have 
involved  major  national  clinical  laboratories.  These  providers  have  come  under  in- 
tense scrutiny  by  the  FBI,  the  HHS  IG,  the  Medicaid  fraud  units,  and  private  insur- 
ers for  such  practices  as  "sink  testing,"  by  which  patients'  lab  samples  are  dumped 
down  the  sink  without  having  had  the  requisite  tests  performed,  providing  and  bill- 
ing for  bogus  test  results;  performing  extra  tests  in  order  to  obtain  excessive  reim- 
bursements; providing  kickbacks  to  physicians  for  patient  referrals;  and 
"unbundling"  so  that  Medicare  will  pay  individually  for  each  test  that  should  be 
billed  as  part  of  a  series  of  tests.  Our  investigation  reveals  that  clinical  labs  con- 
tinue to  be  a  major  potential  area  of  abuse,  posing  the  threat  of  significant  losses 
to  Medicare,  Medicaid,  CHAMPUS,  and  private  insurers,  as  well  as  a  threat  to  pa- 
tients' health  care  due  to  faulty  or  unperformed  lab  tests. 

•  Three  of  the  nation's  largest  clinical  laboratories  paid  over  $150  million  to 
settle  allegations  that  they  submitted  claims  for  unnecessary  blood  tests.  Part 
of  these  cases  arose  from  allegations  by  a  whistleblower  who  charged  that  the 
three  companies  had  submitted  thousands  of  false  Medicare  and  Medicaid 
claims.  The  labs  were  accused  of  manipulating  doctors  into  ordering  additional 
medically  unnecessary  tests  when  the  doctors  ordered  basic  automated  blood 
tests.  This  probe  is  continuing  and  several  other  lab  companies  have  acknowl- 
edged receiving  subpoenas. 

One  of  the  labs,  which  pleaded  guilty  to  the  submission  of  false  claims  to  the 
CHAMPUS  program  and  to  Medi-Cal,  was  accused  of  revising  its  order  form  so 
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that  doctors  ordered  additional  tests  as  part  of  a  standard  test  without  realizing 
that  Medicare  would  be  charged  separately  for  them.  The  unnecessary  tests  al- 
legedly cost  Medicare  millions  of  dollars. 

•  In  New  York,  a  laboratory  that  had  billed  Medicaid  more  than  $39  million 
over  six  years  was  indicted  for  fraudulently  billing  for  bogus  ultrasound  and 
blood  tests.  It  was  also  indicted  for  illegally  laundering  over  $1  million  in  Med- 
icaid profits  through  the  lab  in  order  to  generate  kickback  money.  The  sales 
manager  of  the  lab  was  accused  of  submitting  thousands  of  false  reimbursement 
claims  stating  that  blood  tests  and  sonograms  had  been  provided  to  Medicaid 
recipients,  when,  in  fact,  the  tests  were  never  medically  required.  Further,  to 
the  extent  that  services  were  actually  provided,  they  were  done  solely  to  maxi- 
mize the  Medicaid  reimbursements. 

The  lab  sales  manager  then  allegedly  laundered  the  Medicaid  proceeds  by 
writing  checks  to  fictitious  employees  and  converting  the  fiinds  to  cash  in  order 
to  pay  kickbacks  to  others  and  also  to  make  the  fraud  more  difficult  for  Medic- 
aid to  detect. 

F.  Physicians  /  Practitioners 

When  physicians  and  health  care  practitioners  engage  in  fraudulent  practices 
they  not  only  violate  their  own  code  of  ethics  but  also  deceive  their  patients,  add 
enormous  costs  to  an  already  beleaguered  system,  possibly  endanger  lives  and,  ulti- 
mately, betray  the  public  trust. 

•  A  physician  in  Hawaii  who  specialized  in  internal  medicine  and  oncology 
used  fake  diagnoses  to  justify  billings  for  treatments  never  provided  to  patients. 
Some  examples  of  the  physician's  billing  practices  included:  billing  for  treat- 
ment of  appendicitis  in  patients  who  previously  had  their  appendixes  removed; 
billing  for  office  visits  that  never  took  place;  and  billing  for  laboratory  tests  that 
were  not  performed.  The  physician  is  currently  under  indictment. 

•  An  Arizona  physician  who  practiced  as  a  radiologist  is  under  indictment  for 
obtaining  admission  into  the  Medicare  Screening  Mammography  Program  by 
falsely  stating  that  he  was  certified  in  radiology  by  the  American  Board  of  Radi- 
ology, which  is  specifically  required  of  interpreting  physicians  before  admitting 
them  to  the  program.  This  is  done  to  ensure  that  a  physician  meets  the  req- 
uisite conditions  for  certification  such  as  the  necessary  experience,  continuing 
education,  and  written  reports  requirements. 

The  physician  was  also  indicted  for  certain  billing  practices  involving  a  mobile 
CT  (computerized  tomography)  scanning  service.  In  addition  to  performing  CT 
scans  of  patients,  the  physician  ordered  technicians  to  perform  reconstructions 
of  the  CT  images.  He  is  accused  of  directing  the  billing  clerk  to  bill  for  recon- 
structions on  all  CT  scans  even  when  he  knew  that  in  many  cases  no  recon- 
struction was  done  by  the  technicians. 

•  Over  a  two-year  period,  a  Maryland  physician's  billing  to  Medicaid  quad- 
rupled, prompting  an  investigation.  The  physician  was  subsequently  accused  of 
double-dipping  both  Medicaid  and  the  State  Department  of  Social  Services  for 
giving  physical  examinations  to  disability  applicants.  Undercover  investigators 
witnessed  an  office  overflowing  with  drug  addicts,  disability  papers  in  hand, 
being  examined  in  four  minute  intervals.  "Comprehensive"  exams  lasted  no 
more  than  two  to  four  minutes.  Records  showed  that  the  physician  sometimes 
saw  upwards  of  100  patients  per  day,  even  though  he  only  spent  six  hours  a 
day  at  his  practice. 

Patients  were  told  to  drop  off  disability  forms  one  day  and  come  back  the  next 
day  to  pick  them  up,  and  it  was  obvious  that  the  forms  were  being  completed 
before  the  patients  even  met  with  the  physician.  The  physician  was  certifying 
"inability  to  work"  without  verifying  or  treating  the  complaints.  He  had  a  rub- 
ber stamp  with  the  diagnosis  "lumber  spine  arthropathy^'  created  to  stamp  all 
the  "bad  back"  disabilities.  By  courting  addicts  and  other  potential  disability  re- 
cipients, the  doctor  built,  in  a  very  short  time,  a  practice  which  billed  Medicaid 
and  the  State  Department  of  Social  Services  almost  $450,000  a  year  for  services 
that  were  so  superficial  as  to  be  relatively  useless.  In  1993,  the  physician  filled 
out  more  than  9,900  disability  forms.  Another  physician  who  at  one  time  was 
in  the  same  practice  acknowledged  the  false  certifications,  stating  that  "these 
people  could  work." 

Unfortunately,  the  poor  care  rendered  by  the  physician  as  a  result  of  his  as- 
sembly line  approach  resulted  in  horror  stories  of  poor  patient  care — one  patient 
suffered  a  weight  loss  of  fifty  pounds  in  three  months  and  received  no  treat- 
ment. The  physician  falsified  the  blood  pressure  readings  of  patients  sufiering 
hypertension  and  these  patients  often  went  untreated  even  though  this  dan- 


I 


128 

gerous  problem  existed.  The  physician  was  eventually  convicted  of  Medicaid 
fraud  and  given  a  suspended  sentence. 

•  Minority  staff  investigators  found  numerous  cases  involving  kickbacks  for 
sonograms,  ultrasound,  and  other  diagnostic  imaging  tests.  For  example,  a  New 
York  radiologist  allegedly  stole  more  than  $1  million  from  the  New  York  State 
Medicaid  program  ouring  a  two-year  period  by  fraudulently  billing  for  thou- 
sands of  ultrasound  tests  he  never  reviewed.  His  Medicaid  claims  jumped  from 
$28,000  in  one  year  to  more  than  $1  million  two  years  later.  The  radiologist  al- 
legedly made  kickbacks  of  75  percent  of  his  billings  to  so-called  "salesmen"  who 
regularly  arrived  at  his  office  toting  shopping  bags  full  of  sonograms  collected 
at  Medicaid  clinics  throughout  the  city. 

The  physician  has  been  charged  with  billing  Medicaid  for  reading  and  inter- 
preting over  11,000  patients'  sonograms  and  echocardiograms  that,  in  fact,  he 
never  reviewed. 

•  A  New  York  podiatrist  stole  more  than  $200,000  from  Medicaid  by  repeat- 
edly billing  for  orthotics  made  from  high-priced  custom  foot  molds  never  pro- 
vided to  Medicaid  patients.  The  podiatrist  filed  thousands  of  false  reimburse- 
ment claims  stating  that  Medicaid  recipients  had  received  expensive  custom 
orthotics — foot  molas  reimbursable  at  $46  each — fabricated  from  actual  foot 
castings  when,  in  fact,  the  doctor  had  furnished  patients  with  cheaper  devices 
which  should  have  been  reimbursed  at  only  $18  each. 

This  ease  is  part  of  an  ongoing  statewide  investigation  into  Medicaid  abuse 
involving  podiatrists,  orthotic  labs  and  orthopedic  shoe  vendors  which  has  re- 
sulted in  criminal  charges  against  more  than  200  individuals  for  stealing  more 
than  $30  million  from  the  New  York  Medicaid  program.  To  date,  185  convictions 
have  resulted  in  more  than  $25  million  in  court-imposed  fines  and  restitutions. 

•  A  Georgia  chiropractor,  his  wife  and  15  former  patients,  were  ordered  to 
pay  a  total  of  $3.2  million  in  fines  after  being  convicted  of  Medicare  and  private 
insurer  fraud.  The  couple  recruited  patients  for  their  clinic  by  promising  kick- 
backs of  up  to  one  third  the  amount  that  Medicare  or  the  insurance  companies 
reimbursed.  Bills  were  submitted  for  patients  and  their  families  regardless  of 
whether  they  had  been  treated.  In  one  instance,  bills  were  submitted  for  169 
patients  supposedly  treated  in  a  single  day. 

•  A  Utah  physician  operating  a  clinic  was  charged  with  34  counts  of  mail 
fraud  and  seven  counts  of  false  claims.  He  had  previously  been  convicted  of  fil- 
ing false  Medicaid  claims  in  the  1980's.  He  was  to  be  suspended  from  the  pro- 
gram for  a  period  of  ten  years. 

Following  his  conviction,  however,  there  was  no  change  in  his  billing  prac- 
tices. He  continued  to  bill  private  insurance  companies  and  Medicare  and  Med- 
icaid (in  the  names  of  employed  physicians)  in  the  same  excessive  manner. 
When  he  was  'flagged'  by  insurance  companies,  he  would  then  set  up  dummy 
billing  companies  to  disguise  his  identity  on  claim  forms.  He  was  recently  in- 
dicted on,  among  other  tnings,  unbundling  services,  identifying  false  diagnoses 
on  claim  forms,  duplicate  billings,  misrepresenting  the  level  of  service,  and  bill- 
ing for  services  without  the  knowledge  or  consent  of  patients.  A  jury  convicted 
him  on  32  counts. 

•  A  Maryland  physician-owned  corporation  was  convicted  of  Medicaid  fraud 
and  ordered  to  pay  $190,000  in  restitution  for  submitting  false  invoices  to  Med- 
icaid. The  corporation  sought  payment  for  several  different  types  of  medical 
services,  including  office  visits  and  laboratory  tests,  which  had  not  been  done 
and  were  not  meaically  necessary.  The  corporation  billed  Medicaid  repeatedly 
for  unnecessary  laboratory  tests. 

•  In  one  instance,  a  young  boy  was  rushed  to  the  physician's  office  with  a  lac- 
erated chin.  The  boy's  chin  was  sutured  but,  in  addition  to  this  procedure,  Med- 
icaid was  billed  for  a  throat  culture,  a  nasal  culture,  a  non-specific  culture,  and 
three  hearing  tests,  despite  the  fact  that  there  was  no  reason  to  perform  these 
services  and  that  the  boy's  mother  stated  that  none  of  the  tests  billed  to  Medic- 
aid were  performed  by  the  physician.  The  investigation  also  revealed  that  the 
corporation  had  not  purchased  sufficient  laboratory  supplies  tc  have  been  able 
to  perform  the  laboratory  tests  for  which  Medicaid  was  billed. 

•  A  Pennsylvania  physician  was  convicted  of  illegally  prescribing  controlled 
substances.  The  physician,  also  known  as  "Dr.  Xanax,"  prescribed  prescriptions 
for  non-legitimate  medical  purposes  to  abusers  and  dealers.  It  is  estimated  that 
he  diverted  in  excess  of  20,000  dosage  units  of  controlled  substances  per  month. 
He  was  convicted  on  59  counts  of  illicit  distribution  of  Valium,  Adipex,  Darvocet 
and  Vicodin. 

•  A  scheme  in  New  York  defrauded  Medicaid  by  conducting  unnecessary  med- 
ical tests  on  drug  addicts.  The  addicts,  who  were  using  multiple  identities  and 
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Medicaid  cards,  were  recruited  from  the  street  and  given  prescriptions  for  drugs 
the^  abused  in  exchange  for  participating  in  the  tests. 

The  insurance  billings  generated  from  these  tests  were  made  possible  by  an 
agreement  between  the  owners  of  the  clinics  and  staff  physicians.  For  the  use 
of  their  provider  numbers,  the  physicians  received  a  40  to  50  percent  kickback 
for  all  accrued  medical  chaises.  Loss  to  the  Medicare  and  Medicaid  programs 
in  this  case  is  estimated  at  $10  million.  Twenty-one  individuals,  including  seven 
physicians,  have  been  chained  or  have  entered  plea  agreements.  This  was  one 
of  the  first  health  care  fraud  investigations  in  which  Racketeer  Influenced  Cor- 
rupt Organizations  (RICO)  charges  were  levied.  Money  laundering  violations 
served  as  the  predicate  offense  for  the  RICO  charge. 

•  A  New  York  physician  who  operated  a  methadone  treatment  center  stole 
more  than  $1.5  million  by  fraudulently  charging  the  State  for  over  25,000  meth- 
adone treatments  never  given  to  Medicaid  recipients.  In  his  illicit  four-year  bill- 
ing scheme,  the  physician  not  only  used  the  Medicaid  numbers  of  patients  who 
had  not  yet  begun  the  program  or  had  died,  but  brazenly  appropriated  the 
names  and  I.D.  numbers  of  patients  at  a  hospital  with  which  he  was  affihated 
who  were  neither  in  his  care  nor  even  on  methadone. 

The  physician  systematically  filed  thousands  of  false  reimbursement  claims 
stating  that  he  had  provided  methadone  maintenance  treatment  (reimbursable 
at  almost  $60  per  week)  to  over  1,100  Medicaid  recipients  at  his  office. 

•  In  New  Yoric,  nine  persons  involved  in  a  conspiracy  in  which  Medicaid  was 
defrauded  of  more  than  $8  million  in  a  little  over  a  year  were  given  prison  sen- 
tences. The  owner  of  several  medical  clinics  was  sentenced  to  five  years  impris- 
onment and  five  other  doctors  were  sentenced  to  lesser  terms.  The  doctors  were 
hired  by  the  clinics  for  the  sole  purpose  of  using  their  Medicaid  provider  num- 
bers. 

The  physicians  wrote  prescriptions  for  drugs  that  have  a  hi^  street  value 
and  that  ended  up  being  diverted.  The  scam  included  rounding  up  "patients" 
for  the  clinics  who  had  valid  Medicaid  cards,  drawing  blood  and  taking  blood 
pressures,  and  then  billing  Medicaid  for  extensive  diagnostic  tests.  The  "pa- 
tients" were  also  directed  to  specific  pharmacists  who  filled  prescriptions  and 
billed  Medicaid  for  drugs  which  were  then  sold  on  the  street. 

G.  Non-Physician  Providers  and  Professional  Patients 

PHARMACISTS  AND  PHARMACEUTICALS:  The  investigation  has  found  that 
the  diversion  of  prescription  drugs  continues  to  be  a  major  criminal  problem.  The 
buying  and  selling  of  prescription  drugs  on  the  street  poses  enormous  problems  for 
law  enforcement,  already  stretched  to  its  limits,  as  well  as  adding  immense  costs 
to  society  by  fueling  an  addicted  population  and  facilitating  illegal  drug  trafficking. 

•  In  one  of  the  largest  fraud  cases  ever  in  New  Hampshire,  a  pharmacist 
stole  almost  $375,000  from  the  State's  Medicaid  program  and  private  health  in- 
surance plans.  Over  a  two-year  period,  the  pharmacist  systematically  biUed  over 
one  thousand  times  for  prescription  drugs  that  he  did  not  actually  dispense. 

The  ^armacist  fabricated  prescriptions  to  justify  his  billings.  According  to 
State  onicials,  he  used  insurance  information  provided  by  his  customers  to  sub- 
mit false  billings  to  their  insurance  companies  and  also  double-billed  Medicaid 
and  private  insurance  for  the  same  services. 

This  case  illustrates  how  health  care  fraud  can  have  devastating  effects  on 
insurance  companies  far  beyond  the  actual  losses.  In  addition  to  violating  the 
trust  and  confidentiality  of  his  customers,  the  acts  of  this  pharmacist  resulted 
in  the  loss  of  prescription  drug  benefits  to  many  individuals:  because  the  phar- 
macist's fraudulent  activity  caused  a  local  company^s  health  plan  to  incur  high 
costs,  the  company  was  forced  to  drop  its  prescription  drug  coverage  for  about 
1500  workers.  The  loss  of  the  drug  card  benefit  to  hundreds  of  employees  is  a 
striking  example  of  how  health  care  fraud  victimizes  not  only  insurers,  but  also 
employers,  employees  and  their  families  alike. 

•  In  Michigan,  several  pharmacists  obtained  large  quantities  of  sample  and 
expired  drugs  and  dispensed  them  to  nursing  home  patients  and  pharmacy  cus- 
tomers. Pharmacy  technicians  were  instructed  to  remove  sample  drugs  from 
their  packages,  scrape  or  rub  off  the  word  "sample"  on  the  taolet,  and  place 
these  drugs  in  the  general  stock  for  dispensing  prescriptions.  Expired  drugs 

enerally  acquired  from  the  purchase  of  other  pharmacy  inventories  were  hau- 
led in  a  similar  manner.  The  samples  and  expired  drugs  were  dispensed  to 
nursing  home  patients  and  the  Medicaid  program  was  fraudulently  billed. 

Pharmacy  technicians  had  received  complaints  from  nursing  home  staff  and 
patient  relatives  regarding  the  ineffectiveness  of  the  medications  delivered.  Ac- 
cording to  testimony  at  trial,  when  the  technicians  confronted  the  pharmacy 
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owner  with  these  complaints,  the  owner  stated  "those  people  are  old,  thejrll 
never  know  the  difFerence  and  they'll  be  dead  soon  anyway." 

•  In  Florida,  a  pharmacist  was  caught  purchasing  and  selling  diverted  drugs 
that  were  samples  provided  to  representatives  of  drug  manufacturers.  The  phar- 
macist, the  owner  of  a  Broward  County  pharmacy,  was  accused  of  dispensing 
samples  of  Feldens,  an  arthritic  drug,  and  Naprosyn,  an  anti-inflammatory 
drug,  which  had  been  adulerated  by  scraping  off  tne  mark  "Sample"  on  the  cap- 
sules. The  pharmacist  stated  that  he  bought  them  for  cash  from  a  friend  who 
delivered  them  in  plastic  bags  on  a  weekly  basis.  This  was  in  direct  violation 
of  the  Prescription  Drug  Marketing  Act  which  provides  penalties  for  selling 
drug  samples  m  order  to  ensure  that  the  prescription  drugs  purchased  by  con- 
sumers are  safe  and  effective. 

•  A  black  market  scheme  in  New  York  has  allegedly  defrauded  the  Medicaid 
program  by  illegally  buying  and  selling  costly  prescription  drugs,  including  the 
AIDS  medication  AZT,  The  drug  diverters  are  accused  of  warehousing  an  inven- 
tory of  drugs  pending  resale  for  cash  to  pharmacies  and  other  diverters  at 
greatly  discounted  prices.  The  medications  had  originally  been  dispensed  to 
Medicaid  recipients  in  New  Jersey  and  Connecticut. 

In  this  ilHcit  underground  economy.  Medicaid  recipients — often  addicts  who 
are  seeking  to  abuse  the  system — visit  unscrupulous  doctors  and  obtain  pre- 
scriptions for  a  laundry  list  of  costly  brand  name  drugs.  They  then  either  sell 
the  prescriptions  to  accomodating  druggists  or  have  the  prescription  filled  and 
pedale  their  goods  to  street  buyers  who,  in  turn,  recycle  them  to  other  phar- 
macies. 

New  York  officials  stated  that  this  scam  was  particularly  insidious  because 
the  ultimate  users  of  the  recycled  goods — the  public — could  well  be  taking  drugs 
that  had  lost  their  potency  or  hadbeen  improperly  stored  and  handled.  One  of 
those  arrested  stated  that  he  had  just  made  a  $40,000  deal  with  a  New  Jersey 
pharmacy  for  similar  prescription  drugs.  This  case  was  part  of  a  broader  inves- 
tigation into  a  vast  network  of  physicians,  pharmacists  and  Medicaid  recipients 
who  are  engaged  in  dealing  drugs  and  prescriptions  for  cash  on  the  black  mar- 
ket. 

•  An  Illinois  illegal  narcotics  distribution  ring  containing  three  ringleaders 
and  a  group  of  nineteen  people  was  charged  with  diverting  over  60,000  iJilaudid 
pills.  According  to  the  Drug  Enforcement  Administration,  Dilaudid,  a  synthetic, 
morphine-like  substance,  is  considered  the  most  powerful  prescription  pain  kill- 
er sold  today. 

The  group  diverted  Dilaudid  from  legitimate  channels  by  usin^  professional 
patients  who  visited  doctors  on  a  daily  basis.  Some  of  the  professional  patients 
who  were  recruited  had  cancer.  One  ringleader  collected  the  Dilaudid  and  then 
sold  it  to  individuals  who  took  it  out  of  the  State  for  resale.  It  costs  approxi- 
mately $.40  a  tablet  at  the  pharmacy  counter,  yet  demands  a  street  price  of  $20 
to  $80  a  tablet  depending  on  availability. 
HOME  HEALTH  CARE:  The  aging  of  the  population,  the  increasing  preference 
for  home  and  communitv-based  long  term  care,  and  major  advances  in  the  develop- 
ment of  out  patient  tecnnology  has  resulted  in  the  explosive  growth  for  the  home 
care  industry  in  the  United  States.  Unfortunately,  commensurate  with  the  growth 
of  this  industry  has  been  an  increase  in  home  care  fraud.  Our  investigation  has  re- 
vealed that  there  are  two  major  pockets  where  some  abusive  practices  have  become 
problematic:  in  the  home  health  agencies  and  in  home  infusion  companies  (home  in- 
fusion is  an  industry  that  provides  intravenous  drugs  and  nutritional  therapy  for 
patients  who  are  receiving  care  at  home). 

Several  patterns  of  fraud  have  emerged  in  home  health  agencies,  such  as  billing 
for  services  not  rendered,  use  of  unlicensed  or  untrained  staf^  kickbacks  to  referring 
physicians,  and  falsified  plans  of  care  for  patients.  Home  health  care  has  tremen- 
dous potential  to  decrease  costs  of  both  acute  and  long-term  care  and  to  enhance 
patients'  quality  of  life.  It  also,  however,  presents  a  disproportionate  opportunity  for 
abusive  practices,  hidden  from  medical  professionals  and  overseers  who  cannot 
watch  delivery  of  at  home. 

The  home  infusion  industry  has  been  rocked  with  charges  of  kickbacks  and  over- 
charging. Some  companies  have  allegedly  charged  patients  fees  as  much  as  2,000 
percent  higher  than  hospital  charges.  An  examination  by  the  HHS  Inspector  Gen- 
eral has  revealed  three  types  of  kickback  schemes  used  by  home  infusion  companies 
to  defraud  the  federal  government:  direct  payment  of  money  to  a  physician  lor  the 
referral  of  patients;  stock  bonuses  based  on  the  amount  of  referrals;  and  companies, 
through  the  use  of  recruiters,  soliciting  beneficiaries  rather  than  doctors. 

At  the  end  of  1994,  new  legislation  will  prohibit  Medicare  payment  for  referrals 
by  physicians  to  home  infusion  companies  in  which  they  have  a  financial  interest. 
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However,  this  payment  prohibition  onlv  applies  to  physicians  and  will  not  correct 
the  potential  kickback  violations  with  the  referral  of  patients  for  IDPN,  an  infusion 
used  for  nutrition  at  the  same  time  a  patient  is  undergoing  dialysis.  The  HHS  IG 
has  ongoing  investigations  in  six  regions  targeting  home  inmsion  companies.  In  ad- 
dition, it  has  a  national  case  pending  against  one  of  the  major  home  infusion  compa- 
nies in  the  nation.  1993  total  revenues  for  home  infusion  therapy  topped  $4  billion. 

•  The  owners  of  a  large  New  Yoric  home  health  care  company  stole  more  than 
$3.6  million  from  the  New  York  State  Medicaid  program  by  systematically  bill- 
ing, over  a  three-year  period,  for  services  rendered  by  untrained  and  unqualified 
home  care  aides.  The  company  was  accused  of  grossly  inflating,  by  as  much  as 
30,000  hours,  the  amount  of  time  these  employees  actually  worked.  The  com- 
pany recruited  untrained  employees  who  were  often  immediately  assigned  to 
care  for  homebound  Medicaid  recipients,  assisting  them  with  such  personal 
chores  as  bathing,  dressing  and  feeding,  and  other  support  functions. 

This  scheme  not  only  cheated  Medicaid  out  of  millions  of  dollars,  but  it  also 
recklessly  sent  untrained  health  care  workers— including  a  14  year-old  girl  to 
care  for  a  4-year  old  child  with  Down's  syndrome — into  the  homes  of  disabled 
and  elderly  residents.  According  to  New  York  officials,  home  care  has  become 
the  fastest-growing  part  of  the  New  York  Medicaid  program— ballooning  from 
$400  million  to  over  $2  billion  a  year  since  1986. 

•  A  vivid  example  of  kickbacks  for  home  care  patient  referrals  involved  a 
family  in  South  Florida  that  established  four  companies  to  distribute  liquid  nu- 
tritional supplements,  including  a  milk  supplement,  to  Medicare  beneficiaries. 
These  nutritional  supplements  are  reimbursable  by  Medicare  if  a  physician 
signs  a  Certificate  of  Medical  Necessity  indicating  that  the  supplement  is  appro- 
priate for  the  patient.  The  companies  hired  recruiters  to  go  into  South  Florida 
communities  with  heavy  concentrations  of  elderly  residents  and  offer  "free  med- 
ical milk."  The  senior  residents  then  were  signed  on  as  new  patients,  monthly 
deliveries  oi  nutritional  supplements  were  made  and  Medicare  was  billed  for 
these  services. 

The  recruiters  had  made  arrangements  with  Miami-area  physicians  to  certify 
the  medical  need  for  the  supplement.  The  company  made  kickback  payments  of 
$100  to  the  recruiters  for  the  "Certificate  of  Meddcal  Necessity"  obtained,  and 
the  recruiters,  in  turn,  paid  kickbacks  to  the  physicians  who  had  signed  the  cer- 
tifications. In  less  than  two  years,  the  companies  had  billed  Medicare  for  over 
$14  million. 

None  of  the  elderly  residents  interviewed  by  the  FBI  during  the  investigation 
was  qualified  for  the  nutritional  supplement,  which  is  currently  reimbursed  by 
Medicare  at  a  rate  of  $600  per  month  per  beneficiary.  Twelve  individuals,  in- 
cluding several  physicians  were  indicted. 

•  A  Ohio  girl  who  suffered  from  cerebral  palsy  was  able  to  live  at  home  with 
the  help  of  intravenous  drugs  and  nutritional  therapy.  Bills  generated  from  her 
treatments  ranged  from  $95,000  to  $120,000  a  month.  The  family  filed  a  lawsuit 
against  the  home  infusion  company  alleging  overcharging  and  poor  quality  of 
care.  In  less  than  a  year,  the  family's  two  private  insurance  policies  limit  of 
$1  million  was  used  up.  Comparisons  showed  that  it  cost  close  to  $1,000  a  day 
more  to  treat  the  little  gfirl  at  home  than  it  would  have  cost  to  treat  her  in  a 
hospital.  When  the  insurance  lapsed,  a  court  order  was  needed  to  compel  the 
supplier  to  keep  the  supply  of  treatment  items  coming  to  the  house.  The  girl's 
motner  was  eventually  forced  to  quit  her  job  in  order  to  qualify  for  Medicaid, 
ironically  to  pay  for  the  treatment  which  was  supposed  to  save  money  compared 
to  the  more  expensive  inpatient  hospital  fees. 

MEDICAL  BILLING  SERVICES:  The  investigation  found  that  the  administrative 
complexity  of  the  current  health  system  has  spawned  a  growth  industry  of  billing 
companies  to  file  reimbursement  claims  to  both  private  insurers  and  federal  health 
care  programs.  A  consequence  of  this  complexity  is  that  billing  firms  at  times  falsify 
claims  information  with  elaborate  fraudulent  schemes. 

•  The  recent  case  of  a  California  medical  billing  service  illustrates  how  easy 
it  is  under  the  current  health  care  system  to  be  reimbursed  for  services  which 
are  never  actually  provided. 

In  August  1992,  state  and  federal  agents  began  an  investigation  into  a  sham 
naedical  Dilling  service  that  was  submitting  claims  to  insurance  companies  na- 
tionwide for  laboratory  services.  The  owners  of  the  billing  service  first  gained 
entry  to  the  system  when  they  were  previously  employed  by  another  billing 
service.  Without  the  knowledge  of  their  former  employer  or  co-woriters,  the  con 
artists  photocopied  and  smuggled  home  hundreds  of  claim  forms,  doctors'  billing 
numbers,  and  patients'  medical  information.  Armed  with  this  information,  the 
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operators  set  up  their  own  phony  billing  service,  and  submitted  over  $2.3  mil- 
lion in  bogus  claims  for  lab  services  that  were  never  actually  performed. 

By  the  time  federal  investigators  arrested  the  owners  of  this  company,  the  op- 
erators had  set  up  several  "billing  services,"  under  at  least  five  separate  names. 
Each  of  these  bogus  entities  had  its  own  billing  address  and  false  business  li- 
censes. 

Committee  staff  is  concerned  that  the  scheme  only  came  to  light  after  sub- 
scribers began  to  notify  their  insurance  companies  that  they  had  received  Ex- 
planations of  Benefits  (EOB)  for  services  they  had  never  received  or  for  services 
performed  by  a  physician  they  did  not  even  know.  Since  many  subscribers  never 
reviewed  their  EOB's,  some  insurance  companies  continued  to  pay  claims  with- 
out question.  As  complaints  from  subscribers  began  to  mount,  however,  insur- 
ance company  investigators  began  to  notice  a  pattern  of  fraud,  and  realized  that 
the  companies  had  each  been  paid  hundreds  of  thousands  of  dollars  in  fraudu- 
lent billings. 

At  the  time  of  arrest,  the  sham  billing  company's  owners  had  stolen  over  $13 
million  from  insurance  companies  across  the  country,  and  had  submitted  addi- 
tional false  bills  for  a  total  of  $2.3  million  in  bogus  bills. 
AMBULANCE  AND  TAXI  SERVICES:  Medicaid-paid  transportation  services  is 
an  area  ripe  for  abuse.  For  example,  a  common  practice  is  routinely  inflating  the 
amounts  billed  to  the  program  by  overstating  the  miles  travelled.  There  is  also  firm 
competition  among  operators  in  these  industries  to  obtain  Medicaid  business.  In  one 
Maryland  operation,  for  example,  an  unscrupulous  taxicab  owner  violently  beat  a 
competitor  who  was  waiting  outside  a  clinic  looking  for  riders. 

•  In  New  York,  Medicaid  pays  for  a  patient  s  transportation  to  a  medical  pro- 
vider either  when  mass  transit  is  unavailable  in  the  recipient's  area  or  wnen 
the  patient,  because  of  a  debilitating  physical  or  mental  condition,  cannot  use 
mass  transit. 

The  owner  of  a  New  York  taxi  firm  allegedly  stole  over  $100,000  from  the 
State  by  fraudulently  billing  for  thousands  of  taxi  rides  never  given  to  Medicaid 
patients.  The  president  of  the  taxicab  company  was  charged  with  filing  more 
than  3,000  false  reimbursement  claims  stating  that  his  two  taxi  firms  had  pro- 
vided over  300  Medicaid  recipients  with  taxi  service  on  days  when,  in  fact,  no 
transportation  at  all  was  provided. 

This  case  is  part  of  ongoing  investigation  of  New  York's  medical  transpor- 
tation industry  which,  to  date,  has  resulted  in  convictions  against  66  individ- 
uals. 

•  The  owner  of  a  Massachusetts  taxi  company  was  recently  indicted  on  Med- 
icaid provider  fraud  and  state  tax  violations.  He  is  accused  of  charging  Medicaid 
for  separate  rides  when  two  or  more  recipients  shared  the  same  taxi.  State 
Medicaid  regulations  require  that  taxi  firms  split  the  fare  when  two  or  more 
share  the  ride.  Employees  of  the  company  were  also  indicted  for  failing  to  file 
tax  returns  over  a  tnree-year  period. 

•  A  Virginia  Medicaid  transportation  service  was  convicted  of  a  criminal  vio- 
lation of  tne  federal  False  Claims  Act.  The  owner  of  the  company  submitted 
claims  to  Medicaid  with  inflated  mileage  for  transporting  indigent  patients  to 
and  from  health  care  centers.  The  owner  was  sentenced  to  one  year  probation. 

PROFESSIONAL  PATIENTS:  Our  investigation  found  that  health  care  providers 
are  not  the  sole  abusers  of  the  health  care  system.  Conversely,  our  investigation 
found  significant  abuse  by  so-called  "professional  patients"  to  scam  the  system  by 

f)roviding  their  own  medical  histories,  blood  or  lab  samples  as  the  basis  for  fraudu- 
ent  claims.  In  some  instances  these  patients  are  provided  kickbacks  or  inducements 
by  health  care  providers  to  participate  in  schemes,  while  in  other  instances  the  pa- 
tients themselves  are  the  originators  of  the  scams. 

•  The  owner  of  a  New  York  medical  clinic  was  accused  of  submitting  bills  to 
Medicaid  for  medical  services,  blood  analysis,  drug  prescriptions,  and  laboratory 
tests  which  were  medically  unnecessary.  Physician  assistants  who  worked  at 
the  clinic  said  that  little  medical  treatment  was  actually  administered  at  the 
clinic.  A  scheme  was  allegedly  devised  in  which  "patients"  would  routinely  de- 
mand certain  prescribed  drugs,  submit  to  a  battery  of  unnecessary  tests,  and 
give  blood  in  order  to  receive  the  drugs,  which  the  "patients"  would  later  sell 
on  the  street.  The  owner  allegedly  paid  doctors  and  physician  assistants  five 
dollars  per  blood  sample  as  a  Kickback.  He  then  billed  New  York  Medicaid  to 
pay  for  the  analysis  the  clinic  conducted  on  the  blood  samples. 

•  A  New  York  woman,  who  had  four  different  aliases,  was  arrested  on  mail 
fraud  charges  for  making  false  claims  seeking  reimbursement  for  medical  treat- 
ment that  was  never  actually  rendered.  Over  a  four-year  period,  the  woman  had 
submitted  approximately  48  claims  for  direct  reimbursement  from  her  private 
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insurance  carrier.  The  carrier  contacted  the  treating  physicians  named  on  the 
claims  and  learned  that  virtually  all  the  claims  were  false.  In  one  instance,  she 
claimed  that  she  was  treated  by  a  dermatologist  on  a  date  when  he  was  actually 
on  vacation. 

IV.  Findings  of  Investigation 

DEFICIENCIES  IN  THE  CURRENT  SY^EM  IMPEDE  LAW  ENFORCEMENT'S  ABILITY  TO 
COMBAT  HEALTH  CARE  FRAUD 

While  the  cases  included  in  this  report  represent  only  a  small  sample  of  fraud  and 
abuse  perpetrated  against  public  and  private  health  care  programs,  they  serve  to 
illustrate  the  vulnerability  of  our  health  care  system.  The  investigation  of  these  and 
other  cases  and  our  extensive  review  of  current  federal  and  state  enforcement  ef- 
forts lead  us  to  conclude  that  major  deficiencies  exist  in  our  defenses  against  health 
care  fraud,  allowing  billions  of  dollars  to  be  lost  each  year  to  fraud  and  abuse.  We 
further  conclude  that  as  our  health  care  system  moves  toward  a  managed  care 
model,  even  greater  opportunities  for  fraud  will  occur,  exposing  our  health  care  sys- 
tem to  even  greater  dollar  losses. 

A.  Major  Patterns  of  Fraud  Exist  Throughout  the  Entire  Health  Care  System  and 

Patterns  of  Fraud  Within  Some  Provider  Groups  Have  Become  Particularly 
Problematic 

Our  investigation  concluded  that  vulnerabilities  to  fraud  exist  throughout  the  en- 
tire system,  affecting  federal,  state,  and  private  health  care  plans  alike.  Major  pat- 
terns of  abuse  that  continue  to  plague  the  health  care  system  are  overbilling,  billing 
for  services  not  rendered,  unbundling  and  upcoding  services  to  receive  higher  reim- 
bursements, providing  inferior  products,  paying  kickbacks  and  inducements  for  re- 
ferrals of  patients,  falsifying  claims  and  medical  records  to  receive  excessive  reim- 
bursement or  to  fraudulently  certify  a  patient's  eligibility  for  Medicaid,  Social  Secu- 
rity disability,  or  state  welfare  programs. 

While  these  practices  exist  throughout  the  health  care  system  and  are  perpetrated 
against  both  public  and  private  health  plans,  our  investigation  found  that  health 
care  schemes  used  to  victimize  payers  and  patients  have  become  more  complex  and 
frequently  involve  regional  or  national  corporations  and  other  organized  entities.  No 
part  of  the  health  care  system  is  exempt  from  these  fraudulent  practices,  however, 
our  investigation  raises  concerns  that  major  patterns  of  fraud  and  abuse  have  ex- 
isted in  the  following  health  care  sectors:  ambulance  and  taxi  services,  clinical  lab- 
oratories, durable  medical  equipment  suppliers,  home  health  care,  nursing  homes, 
physicians,  psychiatric  services,  and  rehabilitative  services  in  nursing  homes.  Our 
investigation  further  concludes  that  fraud  and  abuse  is  particularly  rampant  in 
Medicaid,  and  that  many  of  the  fraudulent  schemes  that  have  preyed  on  the  Medi- 
care program  in  recent  years  are  now  targeting  the  Medicaid  program  for  further 
abuse. 

We  are  continuing  to  investigate  specific  fraudulent  schemes,  particularly  with  re- 
gard to  Medicaid  and  Medicare  fraua. 

B.  Greater  Opportunities  For  Fraud  Will  Exist  Under  Health  Care  Reform 

As  our  health  care  system  moves  toward  a  managed  care  model,  opportunities  for 
fraud  and  abuse  will  increase  unless  enforcement  eitorts  and  tools  are  strengthened. 
Our  investigation  concludes  that  the  structure  and  incentives  of  a  managed  care 
system  will  result  in  a  concentration  of  particular  types  of  schemes,  such  as  failure 
to  provide  services;  quality  of  care  deficiencies;  falsification  or  misrepresentation  of 
professional  credentials  by  providers;  subcontractor  fraud;  submission  of  false  cost 
data  to  obtain  higher  capitation  rates;  fraudulent  or  deceptive  enrollment  practices 
by  health  plans;  and  kickbacks,  rebates,  and  other  illegal  economic  arrangements 
to  increase  market  share  of  health  care  services. 

The  experiences  of  several  states'  Medicaid  programs  illustrate  that  managed  care 
systems  often  provide  greater  incentives  and  opportunities  for  providers  to  engage 
in  health  care  fraud. 

For  example,  the  Arizona  Health  Care  Cost  Containment  System  Fraud  Unit  has 
found  that  Arizona's  Medicaid  managed  care-style  program  has  been  subject  to  em- 
bezzlement of  funds  paid  by  the  state  for  client  services;  fraudulent  subcontracts; 
wire  and  mail  fraud;  fraudulent  related  party  transactions;  and  kickbacks  among 
physicians,  osteopaths,  home  health  care  facilities,  DME  suppliers,  and  physic^ 
therapists. 

The  AHCCCS  Fraud  Unit  concluded  that  the  managed  care  structure  of  the  Ari- 
zona Medicaid  program  offered  opportunities  for  kickbacks  and  other  types  of  health 
care  fraud.  Similarly,  many  other  states'  Medicaid  Fraud  Control  Units  have  found 
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that  states  which  recjuire  their  Medicaid  beneficiaries  to  participate  in  managed 
care  programs  have  experienced  significant  incidences  of  fraud,  such  as  fraudulent 
marketing  techniques  and  falsification  of  enrollments  of  new  members  to  plans,  re- 
duced quality  of  care,  improper  disenroUment  practices,  deceptive  marketing  prac- 
tices to  potential  enrollees,  and  providing  substandard  care  to  enrollees  in  the  man- 
aged care  plans. 

These  state  experiences  with  HMO's  and  managed  care  plans  illustrate  that  com- 
prehensive health  care  reform  incorporating  the  principles  of  managed  care  will  ex- 
acerbate the  opportunities  and  incentives  for  providers  to  engage  in  fraud  and 
abuse. 

Moreover,  two  other  key  aspects  of  health  care  reform  could  affect  enforcement 
efforts.  First,  while  uniform,  standard  claims  forms  will  go  far  in  reducing  the  com- 
plexity of  the  health  care  system,  these  revised  claims  forms  must  be  designed  with 
enforcement  in  mind,  so  that  factors  can  be  built  in  to  detect  fraud  and  abuse  more 
easily.  Second,  electronic  billing  systems,  while  again  reducing  complexity,  will 
eliminate  the  paper  trail  that  enables  law  enforcement  to  track  fraudulent  practices. 
Any  such  svstem  must  be  designed  with  safeguards  built  in  to  detect  and  deter 
fraud  and  abuse. 

C.  Current  Criminal  and  Civil  Statutes  Are  Inadequate  to  Effectively  Sanction  and 

Deter  Health  Care  Fraud 

Both  the  Department  of  Justice  and  the  Department  of  Health  and  Human  Serv- 
ices endorse  strengthening  the  tools  available  to  prosecute  criminal  and  civil  cases. 
Currently,  Federal  prosecutors  use  traditional  fraud  statutes,  such  as  the  mail  and 
wire  fraud  statutes,  the  False  Claims  Act,  false  statement  statutes,  and  money  laun- 
dering statute  to  prosecute  health  care  fraud. 

Additional  tools,  such  as  penalties  for  false  claims,  anti-kickback  statutes,  and  the 
authority  to  exclude  providers  from  participation  in  Medicare  and  Medicaid,  are  now 
available  to  redress  fraud  and  abuse  in  the  Medicare  and  Medicaid  programs. 

Despite  the  availability  of  these  criminal  and  civil  remedies,  our  investigation  has 
concluded  that  several  deficiencies  exist  in  the  tools  available  to  law  enforcement 
to  combat  fraud  and  abuse  most  effectively  in  the  health  care  system.  For  example: 
Inordinate  Time  and  Resources  Are  Devoted  to  Apply  Traditional  Fraud 
and  Money  Laundering  Statutes  to  Health  Care  Fraud 

While  many  egregious  cases  of  health  care  fraud  have  been  successfully  pros- 
ecuted under  the  mail  and  wire  fraud  statutes,  because  there  is  currently  no  specific 
federal  health  care  fraud  criminal  statute  available  to  federal  prosecutors,  excessive 
time  and  resources  must  be  devoted  to  developing  a  nexus  to  the  mail  and  wire 
fraud  statutes  in  order  to  pursue  clear  cases  of  fraud.  Similarly,  extensive  resources 
are  spent  trying  to  track  the  cash  flow  from  health  care  fraud  schemes  in  order  to 
prosecute  under  federal  money  laundering  statutes.  Relying  on  these  more  generic 
federal  criminal  statutes  for  prosecution  results  in  an  ineflicient  use  of  scarce  law 
enforcement  resources. 

The  case  of  the  bogus  medical  billing  service  in  California  which  stole  over  $1.5 
million  from  insurance  companies  nationwide  before  they  were  arrested  by  federal 
agents  provides  a  prime  example  of  how  extensive  resources  are  spent  on  proving 
a  nexus  to  traditional  fraud  statutes:  the  FBI  estimates  that  hundreds  of  adoitional 
investigative  staff  hours  were  devoted  to  proving  the  trail  of  expenditures  in  order 
to  prove  money  laundering,  because  a  federal  health  care  fraud  statute  does  not 
exist. 

Creation  of  a  new,  general  health  care  fraud  offense  prohibiting  schemes  to  de- 
fraud federal  or  private  health  plans  or  persons  in  connection  with  the  delivery  of 
or  payment  for  health  care  is  necessary  to  provide  a  direct  response  to  intentional 
acts  to  defraud  the  health  care  system. 

In  addition  to  providing  a  more  efficient  response  to  health  care  fraud,  the  estab- 
lishment of  a  federal  health  care  fraud  offense  sends  an  important  message  that 
health  care  fraud  will  be  pursued  with  the  same  rigor  as  financial  institution  fraud, 
securities  fraud,  computer  fraud,  and  other  areas  of  white  collar  crime  in  which  the 
federal  government  plays  a  prominent  enforcement  role.  This  type  of  provision  is  in- 
cluded in  an  amenament  currently  pending  on  the  omnibus  crime  legislation,  as 
well  as  in  several  comprehensive  health  care  reform  proposals. 

D.  Improvements  Are  Necessary  in  the  Current  Medicare  and  Medicaid  Fraud  Stat- 

utes 

Based  on  our  investigation,  we  find  that  additional  tools  are  necessary  to  curb 
abuse  in  the  Medicare  and  Medicaid  programs.  For  example,  the  current  remedies 
for  violations  of  the  anti-kickback  statute  (for  kickbacks  made  to  induce  the  referral 
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of  Medicare  or  Medicaid  business)  are  criminal  prosecution  and  exclusion  from  the 
Medicare  and  Medicaid  programs. 

It  is  important  to  deter  kickbacks  in  order  to  deter  overutilization  of  health  care 
services,  inappropriate  "steering"  of  Medicare  or  Medicaid  patients  to  more  expen- 
sive, unqualified,  or  poorly  equipped  providers,  and  giving  an  unfair  advantage  to 
providers  who  offer  kickbacks.  When  only  criminal  prosecution  and  exclusion  from 

f)articipation  in  Medicare  and  Medicaid  are  available  as  remedies,  however,  federal 
aw  enforcement  may  be  reluctant  to  impose  such  sanctions,  consequently  allowing 
the  illegal  activity  to  go  unaddressed. 

Therefore,  we  conclude  that  civil  monetary  penalties  should  also  be  available  as 
intermediate  sanctions  for  anti-kickback  violations  in  order  to  ensure  that  enforce- 
ment actions  are  taken  against  anti-kickback  violations. 

Similarly,  it  is  important  to  provide  a  range  of  sanctions  for  other  fraudulent  or 
abusive  activities  against  the  Medicare  or  Medicaid  programs,  such  routine  waivers 
of  copayments  (except  in  appropriate  circumstances),  and  the  practice  of  knowingly 
submitting  claims  for  a  higher  reimbursement  rate  than  allowed  under  Medicare 
(so-called  "upcoding").  Providing  a  full  array  of  enforcement  tools  against  health 
care  fraud  will  better  enable  swift,  fair  responses  to  health  care  abuse. 

E.  Due  to  Flaws  in  Enforcement  Efforts  of  Private  Payers,  Billions  of  Health  Care 

Dollars  Are  Vulnerable  to  Fraud  and  Abuse 

While  the  federal  government  has  many  authorities  available  to  it  to  combat 
fraud  and  abuse  in  the  Medicare  and  Medicaid  programs,  private  sector  payers  are 
at  a  greater  disadvantage  in  fitting  health  care  fraud,  because  they  have  a  more 
limited  set  of  tools  available  in  their  enforcement  arsenal. 

For  example: 

Generally,  insurers  do  not  have  dvil  monetary  penalties  or  false  claims  statutes 
available  to  them  to  sanction  false  claims  submitted  for  reimbursement,  false  adver- 
tising, or  false  statements  made  to  private  health  plans. 

Further,  despite  the  fact  that  kickbacks  are  a  common  element  of  many  health 
care  frauds  against  private  insurers  and  health  plans,  many  states  do  not  have  ade- 
quate anti-kickback  statutes  in  place. 

Another  major  obstacle  facing  private  health  plans  is  the  lack  of  information 
available  on  whether  a  health  care  provider  has  been  sanctioned  for  fraud  in  other 
parts  of  the  health  care  system,  thus  leaving  the  plans  exposed  to  further  fraud  and 
abuse.  When  a  provider  has  been  excluded  from  participation  in  Medicare  or  Medic- 
aid for  defrauding  the  programs,  for  example,  they  continue  to  participate — and  may 
continue  fraudulent  activities — in  private  health  plans. 

Finally,  private  payers  generally  have  less  authority  to  recover  overpayments 
than  is  available  under  the  Medicare  or  Medicaid  programs. 

In  addition  to  these  statutory  obstacles  facing  private  enforcement  efforts,  the 
sheer  number  of  different  payers  in  the  current  health  care  system — now  numbering 
over  1,000 — results  in  a  multiplicity  of  different  rules,  reimbursement  policies,  claim 
forms,  multiple  identification  numbers,  coding  systems,  and  billing  procedures.  The 
complexity  of  the  current  health  care  system  allows  fraud  and  abuse  to  flourish  and 
go  undetected,  resulting  in  billions  of  health  care  dollars  lost  to  fraud  and  abuse 
each  year. 

F.  The  Fragmentation  of  Current  Health  Care  Fraud  Enforcement  Encourages  Ex- 

ploitation of  the  System  By  Fraudulent  Providers 
A  multiplicity  of  Federal,  State  and  local  law  enforcement  agencies,  as  well  as  pri- 
vate healtn  insurers  and  health  plans,  are  involved  in  various  aspects  of  the  inves- 
tigation or  prosecution  of  health  care  fraud.  Since  fraudulent  providers  often  infil- 
trate many  difierent  health  care  plans,  it  is  crucial  that  law  enforcement  efforts  be 
as  coordinated  as  possible  in  order  to  detect  emerging  trends  in  health  care  fraud, 
fully  shut  down  fraudulent  schemes,  and  prevent  them  from  recurring  in  other  parts 
of  the  health  care  system. 

Inadequate  collaboration  in  combatting  health  care  fraud  takes  a  particular  toll 
on  the  ability  of  private  sector  insurers  to  reduce  fraud,  and  results  in  higher  pre- 
miums for  all  insured.  The  costs  for  an  individual  insurer  to  investigate  fraud  and 
abuse  act  as  a  substantial  disincentive  to  investigate — instead,  it  is  much  simpler 
to  increase  the  overall  premiums  to  cover  the  losses  from  health  care  fraud. 

Recently,  major  efforts  have  been  undertaken  to  better  coordinate  federal  and 
state  agencies  involved  in  combatting  health  care  fraud  and  abuse.  For  example,  the 
Department  of  Justice  and  the  HHS  Inspector  General  have  established  an  Execu- 
tive Level  Health  Care  Fraud  Policy  Gfroup  to  identify  new  methods  to  proceed 
against  health  care  fraud,  identify  priority  areas  for  fraud  enforcement,  and  remove 
bureaucratic  obstacles  to  enforcement  efforts.  Similarly,  the  Inspectors  General  from 
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federal  agencies  have  begun  to  better  coordinate  their  responses  to  health  care  fraud 
inorograms  within  their  iurisdictions. 

Our  investigation  concluded  that  substantial  progress  has  been  made  toward  co- 
ordinating health  care  fraud  enforcement,  but  that  additional  steps  are  necessary 
to  streamline  enforcement  procedures,  share  information  among  public  and  private 
health  care  agencies,  and  ensure  that  health  care  fraud  is  reported  and  referred  for 
appropriate  enforcement  actions. 

V.  Recommendations 

Based  on  our  investigation  and  findings,  we  recommend  that  several  reforms  be 
adopted  to  reduce  fraud  and  abuse  throughout  the  health  care  system.  Specifically, 
we  recommend  the  following: 

1.  Establish  an  all-payer  fraud  and  abuse  program  to  coordinate  the  functions  of 
the  Attorney  Generals  Department  of  Health  and  Human  Services,  and  other  orga- 
nizations to  prevent,  detect,  and  control  fraud  and  abuse,  and  to  coordinate  inves- 
tigations, and  share  data  and  resources  with  federal,  state,  and  local  law  enforce- 
ment and  health  plans. 

2.  Establish  an  all-payer  fraud  and  abuse  trust  fund  to  finance  enforcement  ef- 
forts. Establishing  a  "revolving  fund"  to  finance  enforcement  efforts  would  go  far  in 
addressing  the  current  resource  problems  that  plague  federal  health  care  fraud  en- 
forcement efforts.  Fines,  penalties,  assessments,  and  forfeitures  collected  from 
health  care  fraud  offenders  would  be  deposited  in  this  fund,  which  would  in  turn 
be  used  to  fund  additional  investigations,  audits,  and  prosecutions.  Amounts  in  this 
fund  would  increase,  not  supplant,  the  operating  budgets  of  federal  law  enforcement 
agencies  with  jurisdiction  over  health  care  fraud. 

3.  Toughen  federal  criminal  laws  and  enforcement  tools  for  intentional  health  care 
fraud.  Specifically,  create  a  federal  health  care  fraud  offense;  provide  criminal  for- 
feiture and  civil  injunctive  relief  for  health  care  fraud  ofTenses;  establish  health  care 
fraud  as  a  predicate  to  the  Racketeer  Influenced  Corrupt  Organizations  Act  (RICO); 
and  expand  the  Civil  False  Claims  Act  to  cover  claims  presented  to  health  plans. 

4.  Improve  the  anti-kickback  statute  and  extend  prohibitions  of  Medicare  and 
Medicaid  to  private  payers.  Specifically,  expand  current  Medicare  and  Medicaid 
anti-kickback  statute  to  private  payers  and  to  all  federal  health  care  programs;  pro- 
vide civil  monetary  penalties  for  anti-kickback  violations;  and  provide  injunctive  re- 
lief for  anti-kickback  violations. 

5.  Provide  a  greater  range  of  enforcement  remedies  to  private  sector  health  plans, 
such  as  civil  penalties. 

6.  Establish  a  national  health  care  fraud  data  base  that  includes  information  on 
final  adverse  actions  taken  against  health  care  providers.  Such  a  data  base  should 
contain  strong  safeguards  in  order  to  ensure  the  confidentiality  and  accuracy  of  in- 
formation contained  in  this  system. 

7.  Design  a  simplified,  uniform  claims  form  for  reimbursement  and  an  electronic 
billing  system,  with  tough  anti-fraud  controls  incorporated  into  these  designs  from 
their  inception. 

8.  Take  several  steps  to  better  protect  Medicare  from  fraudulent  provider  billing 
practices,  such  as: 

•  revise  and  strengthen  national  standards  that  suppliers  and  other  providers 
must  meet  in  order  to  obtain  or  renew  a  Medicare  proviaer  number; 

•  prohibit  Medicare  from  issuing  more  than  one  provider  billing  number  to  an  in- 
dividual or  entity  (except  in  specified  circumstances),  in  order  to  prevent  providers 
from  "jumping"  from  one  billing  number  to  another  in  order  to  double-bill  or  avoid 
detection  by  auditors; 

•  require  Medicare  to  establish  more  uniform  national  coverage  and  utilization 
policies  for  what  is  reimbursed  under  Medicare,  so  that  providers  cannot  "forum 
shop"  in  order  to  seek  out  the  Medicare  carrier  who  will  pay  a  higher  reimburse- 
ment rate; 

•  require  the  Health  Care  Financing  Administration  to  review  and  revise  its  bill- 
ing codes  for  supplies,  equipment  and  services  in  order  to  update,  clanfy,  and  stand- 
ardize billing  codes.  HCFA  should  be  required  to  improve  the  descriptions  used  for 
reimbursement  codes  so  that  they  accurately  reflect  the  items  being  furnished  and 
to  make  them  sufficiently  explicit  to  distinguish  between  items  of  varying  quality 
and  price.  Such  an  updating  of  the  billing  codes  used  by  HCFA  would  be  a  major 
step  toward  eliminating  excessive  reimbursements  for  poor  quality  items  and  Medi- 
care reimbursements  that  far  exceed  a  fair  price  for  the  item;  and 

•  provide  adeouate  guidance  to  health  care  providers  on  how  to  comply  with  anti- 
kickback  and  otner  health  care  fraud  prohibitions.  We  recognize  that  due  to  the 
complexity  of  the  health  care  market,  many  providers  have  difficulty  interpreting 
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reimbursement  policies  of  public  and  private  health  plans,  as  well  as  difficulty  in 
determining  whether  specific  relationships  with  other  providers  or  billing  practices 
are  prohibited  under  anti-fraud  provisions.  If  comprehensive  health  care  reform  pro- 
posals are  enacted,  further  confusion  over  what  constitutes  prohibited  activity  may 
result.  Therefore,  we  recommend  that  the  Secretary  of  HHS,  working  with  the  HHS 
Inspector  General  and  the  Department  of  Justice,  develop  a  system  to  provide  better 
guidance  to  health  care  providers  on  how  to  comply  with  anti-kickback  and  other 
health  care  fraud  provisions. 

Many  of  these  recommendations  are  included  in  health  care  reform  proposals  now 
pending  before  Senate  and  House  committees.  Additionally,  the  Senate-passed  ver- 
sion of  onmibus  crime  legislation,  now  pending  in  conference,  includes  provisions  to 
facilitate  criminal  prosecution  of  health  care  fraud. 

While  we  are  pleased  that  many  of  these  proposals  are  now  under  consideration 
by  the  Congress,  we  are  deeply  concerned  that  the  huge  magnitude  of  health  care 
fraud  and  the  critical  importance  of  improving  enforcement  efTorts  immediately  has 
not  received  adequate  attention  during  the  course  of  the  health  care  reform  debate. 

With  over  $275  million  being  lost  each  day  to  health  care  fraud  and  abuse,  we 
can  no  longer  afford  to  wait  to  toughen  our  defenses  against  unscrupulous  providers 
and  others  who  are  bleeding  our  health  care  system.  Accordingly,  we  recommend  a 
two-step  process: 

First,  action  should  be  taken  immediately  to  strengthen  criminal  laws  and  en- 
forcement tools  to  stop  abuses  of  our  current  health  care  system.  Too  many  dollars 
and  lives  are  at  stake  to  delay  what  can  and  should  be  done  now  to  reduce  health 
care  fraud;  and 

Second,  tough  anti-fraud  and  abuse  provisions  must  be  built  into  the  foundation 
of  any  health  care  reform  plan  enacted  by  the  Congress  so  that  unscrupulous  pro- 
viders will  not  take  advantage  of  health  care  reform  to  further  game  the  system. 
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